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Can the criminal justice system offer a meaningful brand of 

justice? 

 
By: Melanie Heenan, Australian Centre for the Study of Sexual Assault.  
 
 

INTRODUCTION 

 

• Acknowledge efforts of WAFSAS in developing the program and 

convening the forum 

 

We need powerful movers and shakers across the judiciary, the criminal bar, 

the office of public prosecutions, government departments, and across 

services – need people in these fraternities to push a change agenda. Then 

there could be a system developed that offers meaningful justice in the 

context of sexual assault.  

 

OUTLINE OF PAPER 

 

I want to quickly position myself as: 

 

• Unambiguously in favour of criminal justice responses to sexual assault 

(or certainly interested in what else it might have to offer) 

• As sceptical about restorative justice approaches that exist outside of 

this frame 

• But nonetheless keen to see what alternatives, such as specialisation, 

might have to offer in the context of criminal justice responses. 

 

In short, my position is one that sees violence, and sexual assault, as a crime 

first and foremost. And that the criminal justice system not only has an 
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obligation to provide, but is best placed to provide, a meaningful brand of 

justice to everybody – and that includes both victim-complainants and people 

who are accused of sexual offences. 

 

And I say this knowing that the law has, and often continues to, fail victims of 

sexual assault. And perhaps women and children in particular given they 

remain the most highly sexually victimised group in our society. Indeed 

research on the legal system’s responses to the crime of sexual assault 

shows the extent to which the law regularly turns away from victims when they 

report experiences of sexual assault. And that it turns its head most 

systematically away from Indigenous women, from women with disabilities, 

from immigrant women, and from refugee women. 

 

 

FAILING REFORMS 

 

And in this context, and for this reason, I certainly want to acknowledge how 

our stamina, and perhaps our confidence in the law, and its agents, to engage 

with change should indeed be well shaken.  

 

If we look back to the mid to late 1980’s across Australia, feminist law 

reformers were sure that if we kept the pressure on law to “up end” the scales 

that had been so heavily weighted towards removing men’s culpability for 

rape – then women would have a real opportunity to access justice for the 

crimes of sexual violence committed against them. We were sure that if we 

could legislate to change the mechanics of the trial process, and amend those 

rules of evidence and procedure that were often compounding the victim’s 

experience, such as more tightly restricting sexual history evidence, we were 

well on our way to changing the situation for the vast majority of victims. 

 

The fruits of these labours are clear if we look at the legal situation in each 

state and territory in terms of reform activity.  
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Every state and territory: 

 

• Has more progressive definitions for sexual offences that include a 

range of unlawful sexual activity, where the meaning of consent is now 

pitched in notions of free agreement or for WA it must be a “free and 

voluntary consent”. 

 

• Definitions of rape that recognise that there are circumstances that can 

negate consent (e.g. actual, or threats or intimidation; asleep or 

intoxicated) 

 

• And laws that have abolished the legacy of trial judges warning juries 

about rape complainants being an unreliable class of witness. 

 

 

But if in fact we map the story so far in terms of our attempts at reform, across 

our various states and territories, and if we want to measure the success of 

reforms by looking at things like more victims of sexual assault coming 

forward to report to police; an increase in victim confidence or satisfaction with 

the system, and perhaps an increase in the number of successful 

prosecutions – the evidence suggests we’ve failed. 

 

 

• Reporting rates are still estimated to be as low as one in five for all 

sexual offences (NCSS 2002) – so only 1 in 5 victims being prompted 

to come forward. The closer the victim’s relationship to the offender, 

the less likely she or he will be to report. In fact the less likely they are 

to ever tell anyone. 

 

• Overall, there has been a decline in the rate of people reporting sexual 

assault in most states and territories. In WA, the rate has gone from 

80.6 per 100,000 head of population in 1994 to 65.0 in 2003 (Recorded 

Crime 2004). 
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• Only around a quarter of victims who report sexual assault to the police 

will see their offender “proceeded against” (Recorded Crime 2003). 

 

 

ASIDE: [Overall, the State and Territory numbers suggest that the sexual 

assault victimisation rate is highest in the Northern Territory with 152.8 victims 

per 100,000 people, and then in Queensland with 133.5 victims per 100,000 

people. The ACT has the lowest sexual assault victimisation rate, with 39.3 

victims reporting sexual offences per 100,000 persons.] 

 

• Nationally, defendants adjudicated for sexual offences and related 

offences are least likely to plead guilty and the most likely to have a 

trial outcome. [Perhaps not so surprisingly the other type of offences 

that where defendants were less inclined to plead guilty was for 

homicide (62% and 53% respectively).] 

 

• National criminal Courts data from the ABS indicates that adjudicated 

defendants in the higher criminal courts, so where a prosecution is 

progressed with a principal offence of sexual assault and related 

offences, defendants were three times more likely to have an acquittal 

outcome (20%) than defendants for all other offences (7%). 

 

If we want to look qualitatively, at how most of the substantive and evidentiary 

changes have been interpreted and applied in courts, again the results are 

disappointing: 

 

• Sexual history continues to be admitted in a high proportion of rape 

cases. 

 

• Alternative arrangements, and in particular, closed circuit television is 

almost never used for adult victims; and in some states and territories 

not as a given for children or people with a cognitive impairment. 
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QUALIFIER [The exception provided by your legislature and to a lesser extent 

law makers in Queensland who have seen the merits of implementing laws 

that allow children to routinely give their evidence via CCTV. And for WA, the 

now routine acceptance of pre-recorded evidence of children in sexual abuse 

cases. Recent visit by the Honourable Justice Christine Wheeler of your 

Supreme Court also provided an opportunity through which the experience of 

WA reforms in this context were described as a model of best practice from 

which other states and territories could usefully learn from. However I make 

the point that no state or territory has yet seen the merits of adopting similar 

provisions for adult complainants, and it is in that context that this paper is 

particularly positioned] 

  

 

• The relevance of particular lines of questioning that proceeds in cross-

examination sometimes remain inconsistent with definitions and 

judges’ directions on consent. 

 

• While the law in five of Australia’s 8 States and Territories, including 

this one, clearly abolishes any requirement for a judge to warn a jury 

that it is dangerous to convict on sole evidence of the victim alone, 

corroboration warnings are still regular features amongst the directions 

to juries in sexual offence cases, cases whose circumstances have 

little to do with the Western Australian Case they claim to be in the 

name of. And of course I refer to the case of Longman. 

 

Further, interviews with members of the legal profession (including barristers, 

judges and magistrates), told us as researchers in the late 1990’s that rape 

complainants are continuing to have a significantly different experience as 

witnesses, than complainants in other cases involving serious personal 

violence. They talked about the trauma that was associated with giving 

evidence of the rape itself; they talked about their increased vulnerability, as 

compared with other crimes, in terms of victims feeling obliged to defend 

aspects of their behaviour – such as being out, being drunk, being social; 

being sexual.  
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Some barristers and judges acknowledged the tone of the questions, and the 

impact that they observed on complainants being told they were liars, let 

alone the impact of being asked about the minutiae associated with the 

assault itself. A surprising proportion of them also said they were either 

uncertain about, or unwilling to advise a close friend or relative to become 

involved in the criminal justice system.  

 

And finally, of course we know of the failure of reforms because victims 

continue to tell us how the law and its systems have done nothing to minimise 

their trauma, that it doesn’t care about their bodies, doesn’t intervene when 

they are faced with questions that insist its their fault for being out, for wearing 

that skirt, for drinking; it tells them that as women they are renowned for their 

capacity to lie, to cheat, to financially benefit from their made-up stories. 

 

Despite this, I’m still advocating for our continued engagement with the 

criminal justice system. That’s not to say on a different day, and perhaps in a 

different political climate I could just as easily argue against seeing law as our 

best, our only avenue for change in the context of sexual assault. There is no 

doubt that the warning we were given in the early 1990’s to stop giving so 

much power to law in our struggle for change is as relevant today as it was 

then. 

 

Nonetheless, the legal system can remain an important site - not the only - but 

nevertheless an important site for us to concentrate our efforts, perhaps 

renew our efforts, particularly where other states and territories are taking 

some leadership on advancing quite radical change in the context of law and 

sexual offences.  

 

It is also in the context of the legal system that we can advocate for 

reasonably progressive system’s change that can then be subject to 

monitoring and evaluation; in other words, law inhabits a world that we can 

watch through observing cases, through court reporting, through finding ways 

to study its detail, and draw attention to where its found wanting. Its much 
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harder, I would suggest, to mount the arguments, and to get community 

support or decent leverage off criticising policy changes.  

 

Through the process of reforming laws, the process of establishing formal 

reviews of laws and procedures, a platform can effectively be created from 

which there can develop some real traction in this area. Indeed as some have 

argued, the structure provided by law reform platforms can provide us with the 

opportunity of coming together precisely at those moments when 

improvements in the social conditions for women, and for victims of sexual 

assault more broadly, appear most threatened. 

 

 

THE “HOW TO” 

 

Where do we place our reformist attentions in terms of exploring best practice 

responses in the context of the law and sexual assault. 

 

I’m wary of restorative justice being seen as the only answer to our problems. 

 

Broadly speaking, RJ is said to  

 

• provide victims with more capacity to have input & provide them with 

more information about both the processing and outcome of their case. 

 

• ensure victims are treated respectfully and fairly. 

 

• victims are more likely to be financially and emotionally restored.  

 

• more likely to result in offenders making apologies or being 

accountable to victims for their behaviour. 

 

 

While we haven’t got time to debate the merits and shortfalls of various 

restorative justice approaches, I can say that in the two or three years during 



 8 

which time debates around the subject have been emerging, and perhaps 

intensifying, we’re not really any closer to understanding how restorative 

justice would work in the context of sexual assault, nor are there any clear 

and substantial policy commitments to piloting properly resourced programs in 

the context of adult sexual assault, that would help to alleviate the concerns 

that restorative justice sceptics have in relation to restorative justice 

approaches leading to a privatisation of sexual assault through keeping the 

processes behind the doors of conference rooms, where issues around 

women’s and children’s safety, and issues around power and accountability 

will be less visible.  

 

While this is a less than adequate discussion of restorative justice, I 

nonetheless want to turn now to talking about what I am persuaded by at the 

moment in terms of where our reformist attentions might be better directed, at 

least in the short term. 

 

 

SPECIALISATION 

 

I see specialisation as a pragmatic approach to maximising what we know can 

improve the quality of the experience for victims, and for alleged offenders for 

that matter in the context of sexual assault. 

 

In July this year, the Victorian Department of Justice convened a forum to 

discuss “Improving the criminal justice response to sexual assault through 

exploring best practice pathways in other jurisdictions”. Speakers from South 

Africa, from Manitoba, and in the context of child witnesses, WA’s Justice 

Christine Wheeler, described models of specialisation that had resulted in 

pretty radical change in their jurisdictions. 

 

Specialisation, like RJ, can take a variety of forms. It might refer to a case 

management system where the administration of certain cases takes 

precedence so as to hasten their progress through the system. Then there are 

specialist jurisdictions which are likely to not only include administrative 
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particularities (like priority listing) but might involve the establishment of 

physically separate buildings, where attention is given to ways of minimising 

the processes of giving evidence, and where the personnel involved in the 

cases are likely to come from specialist pools of prosecutors and judges, 

attuned to the kinds of sensitivities and issues that arise in sexual assault 

cases.  

 

Specialisation might even be about trying to problem solve outside of the 

formal or traditional criminal justice structures - where the outcomes are 

geared to finding an appropriate intervention – such as domestic violence 

courts, Indigenous sentencing circles, or what are often euphemistically called 

drug courts. 

 

What’s so good about this kind of approach?  

 

The Victorian Law Reform Commission, heartened substantially by the 

innovation of your model involving a form of specialisation in the context of 

child witnesses in sexual assault cases, looked more closely at what broader 

notions of specialisation might have to offer all victims of sexual assault. The 

report suggest that specialisation could: 

 

• create greater awareness among judges and court staff about the 

needs of sexual offences complainants; 

• foster willingness among judges and court staff to develop specialised 

procedures to meet these needs; 

• make it easier to identify and support complainants from marginalised 

sections of society who feel powerless within the existing court 

process; in the long term this could encourage more people to report 

offences; 

• allow the development of case management procedures to improve the 

ways in which sexual offences trials are run, for example by reducing 

delays; 

• provide an opportunity to develop support services for complainants 

alongside the criminal justice process;   
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• reduce complainants’ fears of testifying; and 

• symbolise the fact that sexual offences are taken seriously by the 

criminal law. 

 

 

The Commission also acknowledges how specialisation could contribute to 

the development of expertise in the substantive law and procedures relevant 

to sexual offences cases. This expertise would mean a greater capacity to 

manage areas like: 

 

• the provisions restricting cross-examination on prior sexual history and 

the admission of confidential counselling information; 

• provisions allowing use of alternative methods of giving evidence; 

• in cases involving child sexual offences, the requirement and the 

innovations that might assist the court to hear the evidence of children; 

and 

• to ensure the distinctive rules relating to the jury directions in sexual 

offence trials are properly given. 

 

In other words, specialisation could allow for a uniformity and predictability in 

the exercise of judicial discretion in these areas. It could allow the 

development of judicial experience in tailoring appropriate sentencing options 

for offenders and provide an opportunity to evaluate the success or otherwise 

of treatment or behaviour change programs for offenders. 

 

Alongside innovations like the kind introduced here for child witnesses, NSW 

have also focused their attentions on introducing specialisation in the context 

of child witnesses. Judy Cashmore’s recently released evaluation of this 

project provides, in my view further evidence of it being the best reform 

pathway we have. Interestingly, it’s being talked about as negative – that is, 

that the findings point to specialisation not working. However, the detailed 

evaluation report says, in my view, less about the shortfalls of specialisation, 

and more about the failures to take seriously the need to properly implement 

the model as originally intended. 
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Certainly what was common to the discussions of the international speakers, 

who presented at the Victorian forum, about what had changed most 

dramatically, once specialisation was introduced, was the emphasis given in 

the models to the value of attending to the quality of the processes situated 

around the machine of criminal justice as being important, rather than being 

unduly, or perhaps disproportionately preoccupied by increasing or 

maximising conviction rates. 

 

What was significant about this forum, which was well attended by senior 

players from across the justice and sexual assault systems – including the 

Chiefs of every jurisdiction, the Director of the Office of Public Prosecutions 

and senior members of the Criminal Bar Association and Victoria Police – was 

that everybody agreed there was a problem. And most agreed that 

specialisation – in some form - was something we could benefit from.  

 

The Chief Magistrate took the opportunity in this context to announce that he 

and his senior staff, after already having piloted a specialist court involving 

child witnesses in sexual assault cases, were keen to extend this to adult 

victims. 

 

The Chief Judge, the Hon. Michael Rozenes, while still cautious about 

instigating a specialist jurisdiction in the County Court, thought specialist lists 

were an obvious first step – that could in the short term, expedite trials and 

ensure pre-trial arguments, including applications in relation to matters such 

as sexual history would be decided well before the proceeding actually 

started. This would reduce delays, and increase the continuity of judicial 

decision-making. There was also keen support from the Director of the Office 

of Public Prosecutions to look at ways of establishing a pool of specialist 

sexual assault prosecutors. 

 

This last idea, of restricting who may appear in cases as advocates, legal 

advocates, barristers in effect, is also critical to models of specialisation. 

According to Jane Urcel who has evaluated the performance of Manitoba’s 
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Family Violence Court for over 13 years, “the involvement of specialist 

prosecutors is the single greatest factor responsible for the court’s success”. It 

meant victims were treated with respect; informed about the process; that 

closer relationships were built with court support services and victim 

advocates; and that prosecutors were more invested in the outcome. Not in 

any way that compromised the prosecutorial role, but where efforts to prepare 

and focus on the strengths of the case were properly maximised. 

 

This was an epiphany for me given that my own research, which involved first 

hand observation of rape trials, had highlighted the extent to which barristers, 

and some judges, who were particularly well versed in sexual offence law 

could genuinely make a difference for sexual assault victims. For example, 

prosecutors who were well-versed in sexual offence laws, were more likely to: 

 

• Be alert to breaching of sexual history provisions 

• Were more able to anticipate defence tactics 

• Use the social context of sexual assault in their opening and closing 

addresses to juries 

• Challenge judges’ more cautious interpretations of how to address the 

jury on certain matters, like delays in reporting. 

 

There are obvious caveats to how specialisation might be implemented but 

most of these problems are identified as lying within the operation or the 

application of the models, rather than the models in and of themselves. For 

me however, specialisation, properly designed and properly implemented, is 

far more likely, in the shorter term, to deliver more, and not just marginally 

more, but substantially more to victim/survivors who seek a response from law 

that begins to measure up to what victims and advocates have so far 

unsuccessfully, sought from our systems of law to date. 

 

Why else do I think we’re obliged to see what specialisation has to offer. 

Because victims continue to be amongst the biggest believers in this system. 

While some victims might confidently say they would never have reported if 

they’d known what they were likely to face in court, others are convinced that 
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those who occupy the courtrooms and traverse the corridors can deliver a 

better brand of justice to them. And the brand of which they most often speak, 

is not one that begins and ends with more convictions. The descriptors tend to 

focus more on improving the quality of the process, of an expectation of 

certain standards of behaviour being observed, and a setting of benchmarks 

that are more about being consulted; believed; informed and perhaps even 

prioritised. 

 

More philosophically, I still believe in persevering with law in all its dimensions 

to be responsive to women. But not by continuing to engage in general 

tinkering with the existing structures and rules of evidence, but by conceiving 

of new ways of doing things, and by ensuring that the models we seek are 

fully developed, fully implemented and fully rolled out with the intention of truly 

vindicating and not further vilifying or side-lining victims themselves. 

 


