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INTRODUCTION

In the 2004 D 2005 financial year, my Office prosecuted 242 trials involving
one or more sexual offence. As you can see from the statistics on the
overhead, only 40% of those trials resulted in convictions, and only 31%
involving adult complainants resulted in a conviction. This is significantly short
of the 56% rate of convictions for all trials combined. While depressing, those
statistics are probably not surprising to most of us, but the reasons for them

are many and varied.

A lot of the factors that contribute to those low conviction rates are well known
or easy to identify. Most obvious is the fact that sexual offending is very
commonly committed in private, so it is witnessed only by the perpetrator and
the victim, and despite some commonly held misconceptions, the great
majority of sexual offences, even violent assaults, do not leave unmistakeable

physical or medical evidence.

| don®want to talk about the obvious reasons, however, but about some that
might be less obvious to the general community D even an informed subset of
the community such as this audience. What | want to talk about are a number
of legal principles that particularly affect the prosecution of sex cases,

although most are principles of general application in all criminal trials.

! State Prosecutor, Office of the DPP for WA. Please note that these views are those of the author and
do not necessarily represent the views of the DPP or of his office. Nor should the contents of this paper
be regarded as legal advice, and persons should not in any way rely on it as such.

acssa:website info:sarcconf:getting to guilty.doc)



THE GOLDEN THREAD

All the topics | want to discuss today have their foundation in the most
fundamental legal rules applying to criminal prosecutions. As | am sure most
if not all of you know, in any criminal trial from a murder charge to a parking
ticket, the prosecution has to prove its case beyond reasonable doubt, and
the person charged does not have to prove anything. That principle is
hallowed above all others in the criminal law, as can be illustrated by this
description of it by the Lord Chancellor of England in the 1935 case of
Woolmington v The DPP:

“Throughout the web of the English Criminal Law one golden thread is
always to be seen, that it is the duty of the prosecution to prove the

prisoner’s guilt...”

The Lord Chancellor went on to say that no attempt to whittle that principle
down could be entertained. As you will see, those words, which Rumpole of
the Bailey always quoted to the jury in reverent tones when the evidence
against his clients was strongest, have been taken very seriously in the
decades since. The first principle | want to discuss is one of the most striking

examples of that.

WHY WOULD SHE LIE?

By GheQin this context | mean the alleged victim of a sexual offence.
Choosing to refer to the victim as she, and the accused as he, as | will in a
moment, is not, of course, meant to ignore the fact that many victims are

male, and some offenders are female.

The point behind the rhetorical question is obvious. Most of you will know,
some better than I, what an ordeal it is to go through the process of disclosing
being sexually victimised, describing in detail what has happened to you to

police, prosecutors and a court room full of strangers, and to be subjected to



cross-examination ranging from the merely intrusive to the positively vicious.
The current Chief Justice of the High Court said in a case in 1995 that that
question was one which @ften left unspoken, usually hovers over cases of
this nature.O And Justice Michael Kirby said, in the case of Palmer v The
Queen, there is @ natural propensity of the mind to ask whether any
motivation might exist to explain what would otherwise be truly wicked
conductOb namely inventing and persisting in false allegations of sexual

abuse.

In many cases of sexual offending, the offender and victim know each other b
indeed, of course, in many cases they are related to each other. In those
circumstances at least, it might be natural to assume that the alleged
perpetrator would have some idea why the alleged victim might invent false
allegations against them. All of this seems like common sense. However, as
a result of the High Court® ruling in Palmer v The Queen, the prosecutor is
absolutely prohibited from asking an accused in any case b not just a sexual

case bwhy the complainant would lie about what she says happened.

Not only that, but the prosecutor cannot in closing argument suggest to the
jury that the evidence has disclosed no reason for the complainant to make
the allegations up, and the jury might therefore be more confident in
concluding that what she says is true, even in cases where the evidence

suggests that the complainant had otherwise positive feelings for the accused.

In any sex case where there are no independent witnesses, there would seem
to be three possibilities. Either the complainant is telling the truth, or she is
honestly mistaken, or she is deliberately making things up. In many cases,
the question of honest mistake doesn®arise. One might think, as Justice
Callaway of the Victorian Supreme Court said in a 1997 case, @ther things
being equal E the complainant® account is more likely to be true if a motive
or possible motive for lying cannot be discerned and less likely to be true if it

can be.O



The defence are allowed to explore with the complainant suggested motives
that she might have for lying. However, as Palmer® case authoritively
decides the prosecution simply cannot do the reverse, whether by asking

questions of the accused or by making arguments to that effect to a jury.

The majority judgments in Palmer® case, which was a 4-1 decision on this
point, explored the reasons for this prohibition. The reasons include:

0 The absence of evidence of a motive for lying is not proof that there
was no motive for lying;

0 The question can be unfair to an accused, who might genuinely have
no idea why false allegations are made against him;

0 Perhaps most importantly, it can reverse the burden of proof b so that
the jury might believe they should accept the complainant® evidence is

truthful unless it® proved that she is lying.

The prohibition is so strong, that if it is breached the courts almost invariably
conclude that a conviction is unsafe, and a retrial has to be ordered. Despite
the fact that in Palmer® case the trial Judge had given detailed directions to
the jury that the prosecution had to prove the case and that the defence did
not have to prove that the complainant had any motive for making up the
allegations she had made, the majority of the High Court decided that the

conviction had to be overturned.

This principle has been subject to strong academic criticism on at least one
occasion, and it does not apply in England or in Canada, where a judicial
warning about the burden of proof and impermissible reasoning is usually

considered sufficient, but it is very much the law in Australia.

WHY WOULD HE LIE?

In cases where the only evidence is that of the accused and the complainant,
and there is no room for mistake, common sense and logic seem to dictate
that either the accused is lying, or the complainant is. If, therefore, the jury

are satisfied that the accused is lying, you might think that they could



conclude that the complainant must be telling the truth. After all, as Sherlock
Holmes said, Qvhen you have eliminated the impossible, whatever remains,

however improbable, must be the truth.O

Needless to say, the law prohibits reasoning of that kind. The law also
establishes that, in cases that turn on a conflict between the evidence of a
prosecution witness and the accused, as very many sex cases do, the jury

must be told something like this:

“Even if they prefer the evidence for the prosecution, they should not
convict unless they are satisfied beyond reasonable doubt of the truth of
that evidence... Even if they do not positively believe the evidence for
the defence, they cannot find an issue against the accused contrary to

that evidence if that evidence gives rise to a reasonable doubt...”

Those words have come to be known as the Qiberato DirectionQ from the
case from which that quote comes. The rule is often interpreted nowadays as
requiring a jury to be told, not merely that if they @o not positively believeCthe
accused, but @ven if they positively do not believeGthe accused Pwhich is a

subtle but very real difference.

The upshot of all of this is that a jury might be faced with two witnesses Ba
complainant and an accused. They might be firmly of the view that the
accused® evidence is a pack of lies from beginning to end. Yet they are still
told that they must not convict the accused simply for that reason. In fact,
Judges who suggest that rejecting the accused® evidence makes it easier to
accept that of the complainant are treading on very dangerous ground, and if
a Judge were to tell a jury that it would likely be grounds for a successful

appeal against any conviction.

Again, this is mainly a consequence of the burden of proof. Although, as a
prosecutor, | have on many occasions remarked to my colleagues in the
course of the trial that the accused was the prosecution® best witness, it is

only in very rare cases that lies told by an accused person can be used to



help prove the prosecution case. And those rare cases are often fraught with

problems of their own.

The law is fond of labels. Lies told by an accused person are often described
as coming in one of two varieties: &dwards liesGand Qoneff liesO The labels
come from the cases in which they were discussed, and respectively refer to
lies an accused tells that can be used as positive proof of the prosecution
case, and lies that do no more than allow the jury to assess the credibility of

the accused as a witness.

If the prosecution seeks to use a lie told by an accused as positive proof, it
has to meet very stringent conditions. First, the lie has to be deliberate.
Second, it has to be material B in other words it has to relate to something
important to the case. Third, it has to be proved to be a lie by independent
evidence. Fourth, the jury has to be told that they cannot regard it as positive
proof of the prosecution case unless they are satisfied that the only reason the

accused told it was because he knew that the truth would implicate him.

The experience of the law, and common sense, tell us that people lie for all
sorts of reasons b and sometimes for no reason at all. If an accused might
have lied because of fear of an unjust allegation, panic or some other reason
not connected with the consciousness of his own guilt, that lie cannot be used

as positive evidence against him. Confused yet?

When the prosecution seeks to rely on an &dwards lieQ it must identify that
lie clearly and explain what evidence shows it to be a lie. You then have to
make sure that the Judge properly directs the jury. | have often decided not to
rely on lies that could be regarded as @&dwards liesQ because the directions
Judges have to give to juries are complex, and Judges sometimes get them

wrong, leading to overturned convictions and retrials.

What all this boils down to is that juries simply cannot reason that because an
accused is lying, the complainant must therefore be telling the truth, however

apparently logical that might seem in the circumstances of a given case.



WARNING, WARNING!

The traditional attitude of the courts to those who complained of being
sexually assaulted, particularly women, might be summed up in this quote

from the English case of R v Henry and Manning:

“Human experience has shown that in these courts girls and women do
sometimes tell an entirely false story which is very easy to fabricate, but
extremely difficult to refute. Such stories are fabricated for all sorts of
reasons, which | need not now enumerate, and sometimes for no reason

at all.”

That pronouncement was made as late as 1968, and it reflected a legal
requirement that in every sex case that relied on the uncorroborated or
unsupported evidence of the complainant, the jury had to be warned about the

danger of accepting the complainant® word.

Believe it or not, that was the law in Western Australia until 1985, when
Parliament expressly overruled it by enacting section 36BE of the Evidence
Act. That section, while it removed the presumption of unreliability from the
evidence of victims of sexual assault explicitly allowed Judges to give
warnings about the unreliability of that evidence if it was Qustified in the
circumstancesQ and the courts have interpreted the law so as to require

warnings to be given in very many cases.

The warnings are commonly referred to as Qongman warningsQafter the 1989
case in which the Evidence Act provision was first examined by the High
Court. Inthat case, the complainant had made allegations of sexual touching
against her stepfather more than 20 years after the events were said to have
happened. This, of course, is far from unusual. The defence asked the Judge
to warn the jury that it was unsafe to rely on the complainant® evidence, given

the lapse of time and the lack of supporting or corroborating evidence. The



Judge refused to do so, saying that Section 36BE prohibited it. However, the
High Court decided otherwise. They quashed the conviction and ordered a

retrial.

This result was achieved despite the fact that, as Justice Deane (later the

Governor General of Australia) said:

“The evidence of the complainant reads convincingly. It is not surprising
that the jury accepted her as an honest witness. The same could not be
said of the evidence of the (accused)... it is not surprising that the jury

plainly rejected the (accused) as a witness”.

The Judges overturned the conviction, not because of any sense that the
complainant had been dishonest, but because after 20 years it was impossible
independently to test her evidence, and because the circumstances in which
the offences were allegedly committed rendered her reliability in some way
necessarily suspect. Four of the five Judges of the High Court said in their
concluding remarks that it was @egrettableCthat the convictions had to be

overturned, but they overturned them nonetheless.

Justice Deane delivered a trenchant criticism of the old rule that sexual
assault complainants were inherently unreliable. Nonetheless, he agreed that
a warning about the potential unreliability of this complainant® evidence was
necessary in this case, and the judge® refusal to give it meant that the
conviction had to be overturned, despite his comments about the respective

credibility of the complainant and the accused.

Subsequent cases have made it clear that @ongman warningsChave to be
given in an increasing variety of cases D even in some cases where the
evidence of the complainant is supported by corroborating evidence. It is now
almost inevitable that in any case where there is a significant delay between
the offences taking place and the trial, a warning will be given. Sometimes
the warning is couched in terms that it is @angerous to convictOon the

uncorroborated evidence of the complainant, although it is permissible for the



jury to do so, and sometimes the jury are merely told that they must Gcrutinise

very carefullyGthe complainant® evidence before they accept it.

Whatever the form of warning, it obviously operates to make it harder for
juries to accept the evidence of victims of sexual assault. Statistics quoted
earlier show that that in a disproportionate number of cases involving offences
against children, juries are unable to reach verdicts. The existence of

Longman warnings is perhaps one reason for that.

There are good reasons for juries to be told they must exercise caution about
convicting on the uncorroborated evidence of any witness. Where it is one
person® word against another, it can be hard to be safely satisfied beyond
reasonable doubt where the truth lies. This speech is not meant to be plea for
legislative change D legislation passed to remove some of the old injustices
done to victims of sexual offences was, as the courts have said, not intended
to turn sexual assault complainants from an especially untrustworthy class of

witnesses into an especially trustworthy one.

Underlying the philosophy of Longman warnings is the fact that a false
allegation of sexual offences is one of the most terrible things that one could
be faced with B and particularly if events are said to have happened a long
time ago, it can be impossible to prove that something did not happen.
Nevertheless, the nature of the criminal justice system seems to have
expanded and expanded the circumstances in which Longman warnings are
required, what the judge has to say to the jury and the strength with which the

warning needs to be given.

WHAT WAS THAT MIDDLE PART AGAIN?

In the course of this presentation, | have subjected you to some of the
directions that juries trying cases involving sexual offences hear from Judges.
You are intelligent and educated people with a background in this field, who

are still (I hope) reasonably alert at an early stage of the morning. You®e also
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had a bit of powerpoint Dwhich | hope has helped make me more

comprehensible.

In a trial, though, those directions are given in the course of a summing-up
that might last for two or more hours, given at the end of trials that may last
anywhere between two days and two weeks, to jurors drawn more or less at
random from the community and regardless of intelligence, education and
background. As a prosecutor, | have had to listen to hundreds of JudgesO
summings-up, ranging from the concise and lucid to the rambling and, with
respect, occasionally incomprehensible. The law seems to require summings-
up to be more and more complicated as the years go by, and undoubtedly
many juries are left feeling confused and unsure. Confusion can lead to
doubt, and doubt of course means acquittal. Given all those facts, as well as
the many other difficulties faced by sexual assault complainants that | haven®
discussed, you might wonder, not why so few accused are convicted, but why

SO many are.



