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Family Law: Old shadows and new directions. 

Introduction. 

There have been ongoing debates in recent decades about the post-separation family arrangements 
that engender best outcomes for children. A breathtakingly diverse array of contradictory findings 
by social science on, for example, the impact of divorce on children, the ideal custody model or the 
role of fathers following separation has to date failed to come up with any definitive answers. Social 
science has offered little consensus. Nevertheless, from out of the chaos came the strong belief that 
inter-parental conflict is damaging for children, regardless of their living arrangements. On that 
account, there has been an ardent search for legislative frameworks which might best foster 
constructive post-separation relations and promote non-legal resolutions.1 In Australia, the Family 
Law Reform Act  (Cth) 1995 was enacted in 1996, ushering in new terminology  and the principles 
of children’s rights and shared parental responsibilities. The first evaluative studies conducted on 
the impact of the Australian legislative guidelines for post-separation parenting have not revealed 
any significant reduction of legal conflict within the ambit of the Family Court.2 It would seem that 
the legislative blueprint for shared and cooperative parenting is not having the desired effects. Other 
recent studies of post separation arrangements, that more fully explore the complex social, 
emotional, legal and financial dynamics of post-separation parenting, are giving clues as to why this 
may be the case.3 The findings and conclusions drawn from my study of separated parents point to 
several reasons why family law reform is limited in its application to parents living life following 
separation Analysis of participants’ interactions with the family law system show that the law is of 
minimal use or importance to the majority of these parents for a variety of reasons, supporting my 
assertion that separation is not and should not be viewed primarily as a legal event. The irony of 
using the legal infrastructure to decentralise law is increasingly apparent.  If the widespread 
perception, that separation is a legal and adversarial event, is to be successfully disrupted, in both 
the broader societal perceptions of separation/divorce and in actual practices of those separating, the 
family law structure itself needs to be decentred. For this reason, if any system should be in place, it 
should not be referred to as the ‘family law’ system, for this implies that the law has the first and 
last word on the ‘good divorce’ and appropriate parental behaviour following separation. This paper 
will outline my research results and give suggestions, prompted by this study, for enlightened 
directions that may dispel the myth of the ‘shadow of the law’.4  

Background to the study. 

While spousal separation might have a legal dimension if people so chose, the current socio-legal 
environment actually favours a  non-legal pathway or a pathway with minimal legal interaction. 
This is evident in the Family Law Reform Act (Cth) 1995, with its emphasis on primary dispute 
resolution5 and objects and principles setting out a somewhat ambitious normative guideline for 
‘proper familial behaviour’ following separation.6 What seems to be lacking in Australian research 
is a more holistic picture of how parents adjust to separation, how they make arrangements for their 
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children and how they negotiate change in their lives. Thus, one of the aims of this research was to 
compare lived experience with family law reform objects and principles and  evaluate the impact of 
“law” in  post-separation lives, from the perspective of parents who had varying degrees of 
interaction with family law services. My main argument,  however, is that separation is not 
primarily a legal event. If this is true, the law does not  have a great deal of influence on the 
practices and perceptions of post-separation parents. The primary aim of my research then, was to 
contextualise the various, and sometimes competing, influences that operate on parents as they 
traverse the post-separation terrain. 

This study is a qualitative analysis of semi-structured  interviews conducted in 2000 with 32 
separated parents. The aim of the study was to obtain a theoretical sample7 from the “mainstream”.8 
The study sample is diverse on a range of demographic variables and interview data was rich and 
enlightening.  

Interaction with the family law system: A Study snapshot. 

It is estimated that approximately 80% of people going through the separation process seek legal 
advice. Twenty-one of the 32 participants sought legal advice in the early months of separation for a 
variety of reasons. Five of these, having obtained information or reassurance, had no further contact 
with a lawyer beyond the initial visit. Of the 21 participants who made contact with lawyers, 15 
secured formal financial settlements and six register consent orders in regard to arrangements for 
children. Most participants did not experience initial disagreement over residence and contact as 
they tended to follow their own pre-existing parenting patterns. However,  five participants initially 
had considerable difficulties establishing residence-contact regimes and three of these became 
enmeshed in the family court process early in the separation process. This resulted in three court 
orders for residence-contact arrangement. Four participants, three of whom had not had previous 
dealings with lawyers or the family court,  became involved with lawyers and the family court over 
children’s matters one to four years following separation.  

Seven participants attended mediation services to resolve financial and/or children’s matters. Three 
participants successfully mediated property settlement and one participant reached an agreement 
about property and children’s arrangements which was then drawn up by a lawyer as a consent 
order and registered with the court. In the other three cases, agreements reached in mediation about 
residence-contact routines collapsed almost immediately.  

In ten cases participants were, at one time or another, required to attend Family Court conciliation 
counselling.9 Four of these cases occurred some years after separation. Six cases were resolved 
prior to final hearings and four cases continued on to final judicial determination.  

Eight participants made no contact with legal services at all. 
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Participants’ Perceptions of interaction with the ‘family law system’. 

Participants sought legal counsel for four main reasons. The first was  just ‘to check’ on 
entitlements or procedures and satisfy themselves that they had no further use for the law. The 
second  was to have mutual agreements about finances and/or children’s arrangements drawn up 
and registered as consent orders with the family court. The third was to pursue lawyer negotiated 
property settlement and the fourth was to make an application to the court. The primary cause for 
complaint about lawyers was the delay experienced in the process of  lawyer to lawyer negotiations 
and the costs involved. Generally, those who arrived at mutual agreements and  sought legal 
counsel primarily for administrative purposes had no complaints. The most salient perceptions of 
interactions with family law were of mediation and conciliation counselling. These were all 
negative. In general, the participants who attended these services found them neither educative nor 
beneficial to the ongoing co-parenting relationship. Indeed, several criticisms were made of the 
family court conciliation process because  participants felt constrained. They felt that they were not 
encouraged or given space to release their anguish. Several participants who attended mediation felt 
that it was a waste of time because emotions were running too high at that time.  

In spite of the high number of participants who had some interaction with the family law system, 
there was a  demonstrable lack of knowledge about family law. For example, when participants 
were recounting their experiences of the court process, most were unable to distinguish the 
sequence of hearings and conferences or the particular court services they accessed.10 Added to this 
is the difficulty many participants had in recalling details, due to the highly emotional 
circumstances that they had found themselves in at the time. Most of the participants in the study 
had little, or no knowledge of family law legislation or the Family Law Reform Act’s new 
terminology, much less its principles and objectives. Many of the participants laughed when they 
said they had no idea what the law was in relation to family law matters. Several commented that 
they did not want to know. Only a few participants offered their understandings of contemporary 
family law.  

Summary 

People with significant assets to divide are more likely to seek legal counsel and are more likely to 
formalise arrangements for children than people without significant assets. There is very little 
disagreement about residence and contact in the early stage of separation for the majority of parents 
and therefore, few people contact legal services for children’s matters alone, or beyond just 
‘checking’ where they stand as parents and seeking reassurance.   

The majority of those in the study who attended mediation or conciliation counselling expressed 
disappointment or frustration that their emotional needs were sidelined. Agreements arrived at 
through these processes may have diverted ongoing legal dispute but the process did little to diffuse 
ongoing, low to medium conflict experienced by the majority of participants. Low to medium 
conflict between separated parents hinders co-parenting but if conflict does not erupt into a 
definable dispute or crisis, the family law system has little to offer. 
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Lawyers, legal  services and legislated family law principles have a negligible or short-term impact 
on the way that parents view or approach parenting after separation. Some degree of conflict 
between parents is inevitable and normative in the circumstances.11 However, the study makes it 
clear that the nature of this conflict stems largely from the emotional positioning of  men and 
women, not just in relation to each other as parents but in relation to each other as disengaging 
spouses. The study suggests that ideological principles that exhort parents to ‘put hurt and blame 
aside’12 are a prescription for failure or very limited success. Current dispute resolution services that 
advocate this, frequently do a disservice to people who are ‘bursting with all that pain’.13  

The Emotional Dimension 

This study looked at  the multitude of aspects of  emotional and situational adjustment to separation 
that influence parents’ stories. While there is a strong code in society and in family law that 
children’s interests and well-being come first, it must be recognised that parents struggle within 
themselves and with each other to consistently maintain this code in the face of emotional and 
social upheaval. The belief and intention to do so may be strong but as research generally shows, 
the outcomes suggest that much more complex social and relational dynamics are at play. I found 
that the dynamics of spousal disentanglement is the source of  much inter-personal and parental 
conflict, and that these parents are complex people navigating an emotionally fraught journey.  

Indeed as Smart and Neale propose in their study of parents and children following separation, the 
‘best interests of the child’ principle as it is currently applied in family law needs to be reassessed 
and perhaps replaced with a ‘principle of care’ that takes account of the well-being of all family 
members. The focus, they suggest, should be on relationships rather than interests.14  My study 
supports their proposition. 

The narrow focus of family law services on parenting issues sidelines their confusion and anguish 
over the dissolution of an intimate relationship and the frustration and anger that may result from 
this institutional myopia can seriously impede personal recovery or co-operative parenting. This is 
why legal action so often seems emotionally reactive 

People principally negotiate the separation terrain emotionally and socially. The accounts given by 
the participants in this study give ample evidence that the construction of  their emotional pathways 
depends on who declares the end of the relationship, how successfully they psychologically process 
the separation and how much support and assistance they have to do so, how persistent strong 
emotions are, how well new emotional boundaries are negotiated, whether new situational factors 
are predominantly negative or positive, whether feelings of spousal or parental jealousy are 
emotionally contained and to what extent inconsistent messages about parenting after separation 
confuse people or complicate the way forward.15 

 

Conclusion 

There has been little evidence to date that the child focussed legislative guidelines have had a 
noticeable effect either within the ambit of the court or beyond it.  This disappointment, I suggest, is 
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due to the overwhelming complexity of the characteristics of conflict between ex-spouses. A more 
comprehensive understanding may provide insight into why current ideological guidelines and 
principles are not having the desired impact. This may also lend itself to the development of a 
system more inclusive of therapeutic  services than is the current family law system. Much of the 
emphasis of primary dispute resolution is on resolving conflict engendered by the perception of 
competing interests or rights, and yet relationship conflict and the struggle for emotional resolution 
lies at the heart of most inter-parental conflict. Although the majority of practitioners within the 
family law system are alerted to this fact, their brief is primarily to try and  make highly emotional 
people see reason. It may be of considerable benefit to promote a range of services or programs that 
look beyond conflict as dispute and engage with a more complex emotional matrix  that may be 
impeding co-operative post-separation parenting. 

 

It is suggested that if the focus of new directions should be turned more towards the resolution of  
separation distress and spousal disengagement, parents may be better equipped emotionally to move 
towards an effective, if not an affable co-parenting relationship. Just because conflicted parents do 
not surface in the family law system, it does not mean that they are separating well or that practices 
borne of unresolved angst or hostility are not affecting their children. If  services were more readily 
promoted and available to help parents deal with the adjustment to separation, there may be less 
angst, hostility and conflict when parenting is being renegotiated and family life is being 
reconstructed. Although there are several organisations that offer separation counselling or 
workshops, they may need to be more fully integrated into the system and there should be more 
recognition that separation issues are not always in the form of a dispute. Currently, the Family 
Court Counselling and Mediation service, whilst offering ‘tremendous expertise’ and provision of 
strict security measures for both staff and clients, is set up to ‘concentrate its efforts on crisis 
counselling’16. This implies a facilitative model of counselling with the primary purpose of 
diverting clients from litigation. The emphasis on primary dispute resolution  in the reformed Part 
III of the FLA further demonstrates the concentration of resources on a facilitative model of dealing 
with separated parents. My criticism lies not with family court services as such, but with the lack of 
integration of more therapeutic services and the apparent confusion indicated by several participants  
in the study about the objectives of family court conciliation counselling and mediation. It seems to 
me that emotional resolution is just as important, if not more so, than dispute resolution,  for it is 
unresolved emotions that can seethe and fester and impact negatively on adults and children alike, 
sometimes for many years.17  

Whilst the current family law system does its best to diffuse antagonism in order to facilitate 
agreements about children and property, it lacks sufficient resources to help, as one of the 
participants put it, ‘ people understand their emotional positioning and to be able to work through it 
without actually doing it all over the other partner and their children’. There are in fact many  
services offering programs to separated people in Australia that deal with a diverse range of issues, 
including  parenting. However, a more cohesively organised system might decentralise law further 
by promoting these programs as a primary source of assistance rather than leaving them to the 
individual to discover, as is often the case. In that regard, the trend in some family law jurisdictions 
in the United States towards mandated divorce education seminars may be worth investigating for 
applicability in Australia. One qualitative study of a mandated divorce education program in Ohio 
found that most participants, even those who were initially reticent, gained understanding and skills 
for improved post-separation parenting.18 I am not suggesting we leap uniformed into this approach 
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nor be propelled by anecdotal ‘evidence’, but merely that it be considered as an option within a 
diversified system.   

Finally, few would argue that legal conflict over residence and contact, best serves children, their 
parents or society more generally. The legal forum is not widely perceived as desirable, appropriate 
nor effective in the broader social contexts of separation. Yet the legal forum is still widely 
perceived as the usual way to resolve separation/divorce disputes. If non-legal remedies are to be 
encouraged, we need to more forcefully depose the law as the principal structure for the playing out 
of hostility and anguish and offer a system that is much less contingent on legal appraisal of post-
separation parenting issues. 
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