The application of the

SPR Act 2006 amendments
to the Family Law Act 1975

This chapter discusses the application of the 2006 changes that were made to Part VII of the
Family Law Act (FLA) 1975 through the Family Law Amendment (Shared Parental Responsibility)
Act 2006 (Cth) (SPR Act 2006). The changes were intended to ensure that “children have a right
to have a meaningful relationship with both parents after separation” and that “children live in
an environment where they are safe from violence and abuse” (Explanatory Memorandum, p.
2). This discussion examines how the legislation contributes to the achievement of policy objec-
tive 2 in the 2007 Evaluation Framework (see Appendix B), which concerns greater involvement
of parents post-separation and the protection of children from violence and abuse.

The questions considered in this discussion are:

= How is the legislation being applied in day-to-day legal practice?

= How do legal professionals, including judges, view its workability?
= What interpretations of key provisions are evident in the case law?

Data from the following sources inform this discussion:
= Qualitative Study of Legal System Professionals (QSLSP) 2008;
s Family Lawyers Survey (FLS) 2008;

s Family Court of Australia (FCoA), Federal Magistrates Court (FMC) and Family Court of
Western Australia (FCOWA) court files, post—1 July 2006; and

= published judgments 2006-09.

This chapter has two parts. The first part looks at the workability of the legislation in day-to-day
litigation and decision-making practice, while the second part examines how the legislation has
been interpreted and applied in judgments.

15.1 The workability of the SPR Act 2006

A central message in the data from the Legislation and Courts Project, particularly those gath-
ered in the QSLSP 2008 and FLS 2008, is that the SPR Act is complex and difficult to apply. This
point has also been made in the case law, with, for example, one judge in the appeal case of
Robertson and Sento ([2009] FamCAFC 49 q 7)' observing that “Part VII in its current form is un-
doubtedly extremely complex”. As a consequence, the central message—that the best interests
of children are the paramount consideration—is obscured to some extent, according to many
family law system professionals.

An observation that was regularly made by QSLSP 2008 participants was that not only were the
principles hard for lay people to understand, but even legal practitioners and judicial officers
had trouble maintaining focus on this issue amid the other provisions (e.g., the presumption,
and the child’s right to a meaningful relationship) outlined in the Act. One barrister noted that
while “best interests” “is meant to be the paramount consideration, it gets lost in amongst all
these loops and hoops and criteria that one must rather artificially go though”. As suggested in
earlier chapters, differing approaches are evident among different decision-makers, and there
are also perceived to be differences in approach between the FCoA and FMC.

1 Finn J.
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A more fundamental issue raised by lawyers and judicial officers was a concern that legislation
that should be accessible to its users—separated families—had become extremely difficult to
understand even for some professionals, let alone lay people. One judicial officer observed that:
“I think very few average people can understand it ... they cannot go to the Internet, look up
the Family Law Act and get the guts of it”. Further, the change in language from “residence and
contact” to terminology based on “personls] with whom a child is to live” (s64B(2)(a)) and “the
time a child is to spend with another person[s]” (s64B(2)(b)) was seen by many QSLSP 2008
participants to be awkward and difficult to use.

At a practical level, participants said that the complexity of the legislation meant that advice-
giving, litigation and judgment-writing all had become more time-consuming and complicated.
Participants in an advice-giving role, particularly those working in high-volume legal aid and
community legal centre practices, expressed concern that the complexity impeded clients’ un-
derstanding. Such concerns were seen to be particularly pertinent in relation to parents who
were disadvantaged in some way (e.g., culturally and linguistically diverse [CALD] groups, peo-
ple with low educational attainment, and self-represented litigants). This exchange in a focus
group involving legal aid practitioners illustrates the point:

[First speaker:] “I suppose you've got to tell them a heap more stuff now. We have nu-
merous check lists”.

[Second speaker:] “And they weren’t absorbing the little bit we told them before”.

It was argued that clients now needed more visits in order to obtain the information that they
needed in order to understand the available options in their particular situation.

In relation to court-based advocacy practice, a barrister observed that the legislative pathway
was complex and convoluted: “By the time you go through each and every step ... it's a huge
process and our job in formulating submissions is very difficult”. Representative of judicial
reflections along these lines are these comments on judgment-writing under the framework:

What it means, to use the vernacular, is there are more hoops to go through now than
ever before ... Where those factors were relevant, you would have dealt with them
anyway. But if you don’t say that you're dealing with them, and it takes extra time to
go through each one when you are writing a judgment, it adds enormously to the time
that judges have to spend in writing judgments ... Because if you don’t specifically say,
“And now I deal with [whatever section it might bel” then you’re potentially creating a
ground of appeal.

As noted at the outset, only a few participants spoke positively of the legislative framework.
Positive comments mostly focused on the fact that the framework allowed them to give very
specific advice to their clients about what courts take into account in making parenting orders.
For example, a barrister noted that:

I think that the Act, particularly the expanded provisions in terms of what a judge needs
to consider, brings to bear true focus on important issues. And those issues, I think, cre-
ate a more level playing field than what there once was. I think it highlights what parents
generally have to offer their children as a positive enquiry rather than [previouslyl], which
was more how deep is your bucket of mud you've got to bring to court.

15.1.1 Interim decisions

The making of decisions on an interim basis was also identified by family law system profes-
sionals as problematic, given the complex nature of the legislation and the eleven-step process
outlined in Goode and Goode (2006) FLC 93-2806 (see Section 15.2). A significant issue was the
difficulty of assessing appropriate interim arrangements, and the applicability of the presump-
tion in the context of limited evidence and limited time.

The difficulties are explained clearly in this quote from a judicial officer:

The real difficulties are that there are often many contested questions of fact, typically
in the area of family violence. Some of the allegations are really in the nature of crimi-
nal offences. So to make a finding that the ground has been substantiated, to rebut the
presumption of equal shared parental responsibility on an interim hearing, the theory
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sounds good, the reality is different. Because of the constraints on time and the nature
of an interim hearing rarely permit that issue to be looked at in real depth.

Two strategies are used to overcome this problem, according to participants’ comments.
A strategy available to litigators is not to seek any parental responsibility orders at the interim
stage, since parental responsibility is shared in the absence of a court order anyway (FLA s61C).
However, it was noted by a judicial officer that applications for orders for sole parental respon-
sibility could be a basis for matters to be transferred from the FMC to the FCoA, and that this
factor (and the desire to obtain an FCoA hearing) may motivate some lawyers to adopt different
approaches.

A strategy available to judicial officers (and regularly referred to in the judicial officer data) is to
use the discretion not to apply the presumption and to make time arrangements that prioritise
the safety of the children (FLA s65SDA(3)).

However, several legal practitioners suggested that this approach is inconsistently applied in
interim proceedings, particularly in the FMC. A community legal centre lawyer noted that, even
when allegations were raised and supported by evidence—including family violence orders
made under state legislation—“we’re finding that is not making a great deal of difference to the
arrangements that have been put in place for children”.

15.1.2 Consent orders
Practices concerning consent orders

Orders may be made by consent—either to formalise agreements made outside a court process,
or to formalise agreements made after court proceedings have been initiated and agreement
subsequently occurs. In relation to the former type of orders, most of these are made by regis-
trars in the FCoA, or registrars in the FCOWA in that jurisdiction. Depending on the stage of pro-
ceedings at which a matter settles, arrangements made by consent after proceedings have been
initiated may be endorsed by registrars or the judicial officer responsible for the docket the
matter is listed in. In order to explore any issues that may arise in relation to court endorsement
of such orders, registrars and judicial officers in the QSLSP 2008 were asked about their prac-
tices in making consent orders and whether any issues of concern had arisen since the reforms.

The complex dynamics that settlement negotiations involve were touched on earlier (see
Chapters 9 and 11). The tensions in this area are succinctly summarised in this comment by a
legal practitioner about the choice litigants face in deciding whether or not to settle:

Most of them settle by consent and you’ve got a real tension because those that settle by
consent feel as if they’ve been bullied into it, get a settlement because they can’t afford
it and they want to get it over and done with. Those that run the full trial feel as though
they got shafted anyway because they didn’t get heard properly. So either way they feel
as though they've lost.

In reflecting on their practices concerning consent orders, a common observation among regis-
trars and judicial officers was the limited supervisory role courts have in the context of a system
that encourages parties to reach agreement by themselves.

In discussing their approach to consent orders, however, judicial officers indicated that where
a matter had been in their list, they generally would have insight into whether the orders pro-
posed were appropriate or not. Most registrars and judicial officers indicated that they would be
active in asking questions or requesting further information if they had doubts about orders. For
example, one judicial officer said: “If there is something that really stood out I would say, ‘Did
you really mean to do this?’, bearing in mind what your client has said about the other party.
You will usually get a rational explanation”.

Other judicial officers and registrars noted that they would be particularly inclined to ask ques-
tions in circumstances where there had been concerns about family violence and child abuse
or the parties were self-represented or they came from CALD backgrounds. In such cases, they
indicated they would be likely to scrutinise settlement proposals closely.

Registrars indicated that in relation to orders that were to be made by consent from the outset,
their capacity to actively engage with the suitability of arrangements was limited because of
the emphasis placed on parties reaching their own agreement. However, this was also an area
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where views and practices differed. Some registrars adopted an approach that emphasised the
issue of consent, while others took a stronger view of their obligation to assess the orders.
These variations are illustrated by these two quotations:

It's governed a lot by the parties’ consent. If they consent to something that on our own
subjective assessment is [not durable, for example] then that’s our personal view ... They
swear [they are consenting] ... and we are here to service a consent [arrangement], as
appalling as it might be on any subjective level. (Registrar)

If we have a gut reaction that they are not workable, we don’t make them. (Registrar)

In cases where consent orders did raise concerns, registrars indicated they would either seek
more information from the lawyers, where lawyers were involved, or refer them to a judicial
officer’s list for them to be made in open court. Some participants mentioned time constraints
as a limitation on the amount of scrutiny that could be applied to arrangements arrived at by
consent.

However, the following situations were highlighted as being ones in which further information
might be sought:

s orders where there was no contact with a father provided for;
s orders where there was a history of family violence; and

= circumstances in which a registrar formed a concern about a power imbalance, including
those where one party was not represented, or the arrangements seemed unusual and po-
tentially unworkable (an example of the latter instance was an arrangement for a two-year-
old girl that provided that she live with her mother during the day and her father at night).

15.1.3 Factual considerations: What issues are raised most frequently?

In deciding what arrangements are in a child’s best interests (s60CC(1)), courts are required to
consider a list of fifteen “considerations”. These are divided into primary and additional consid-
erations. Primary considerations are the “benefit to the child of having a meaningful relationship
with both of the child’s parents” (s60CC(2)(a)) and “the need to protect the child from physical
or psychological harm from being subjected or exposed to abuse, neglect or family violence”
(s60CC(2)(b)). These considerations, including additional considerations, are shown in the text

box (pages 339-340).

The considerations may or may not be relevant to varying extents in any particular case. It is the
duty of the judge to consider those that are relevant and to assess the evidence relevant to any
particular issue and the weight it should be accorded in relation to what orders are in a child’s
best interest. This is an area where strategic decisions by litigants and lawyers are important
in deciding what issues to emphasise in any case, and discretionary assessments by decision-
makers are important in making orders.

In the data collection from FCoA, FMC and FCoWA files post—1 July 2006, data relating to this
list (and some other issues) were collected. The purpose of this was twofold. First to examine
the sorts of issues that are typically raised in children’s matters. Second, to identify which are
the most common factors raised. Table 15.1 shows the frequency with which particular issues
are raised in the evidentiary material on the court files, across the sample of files where mat-
ters were settled either by consent after proceedings had been initiated or that were judicially
determined. Factual issues relating to concerns about family violence and child abuse were
collectively the most numerous across the sample. For example, material relevant to the need
to protect children from physical harm was present in 19.1% of judicial determination cases.
High proportions of cases also involved material containing assertions of family violence (e.g.,
physical violence was alleged in 33.5% of cases, and emotional or psychological abuse (includ-
ing threats) was raised in 26.4% of judicially determined cases).

Interestingly, after the violence and abuse clusters, the next most frequently raised issue was the
impact of substance misuse on a parent’s capacity to parent their child, with this being raised
in 32.5% of judicially determined cases and 27.2% of consent after proceedings were initiated
cases.

The issue of the capacity of a parent to facilitate the other parent’s relationship with a child
also occurred frequently, with evidence regarding this factor relevant in 30.9% of judicially
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s60CC: How a court determines what is in a child's best interests

Determining child's best interests

(1) Subject to subsection (5), in determining what is in the child’s best interests, the court must consider
the matters set out in subsections (2) and (3).

Primary considerations

(2)  The primary considerations are:
(@)  the benefit to the child of having a meaningful relationship with both of the child's parents;
and

(b)  the need to protect the child from physical or psychological harm from being subjected to, or
exposed to, abuse, neglect or family violence.

Note: Making these considerations the primary ones is consistent with the objects of this Part set out in
paragraphs 60B(1)(a) and (b).

Additional considerations
(3) Additional considerations are:

(@) any views expressed by the child and any factors (such as the child’s maturity or level of
understanding) that the court thinks are relevant to the weight it should give to the child’s
Views;

(b)  the nature of the relationship of the child with:

(i)  each of the child’s parents; and
(ii)  other persons (including any grandparent or other relative of the child);

(c)  the willingness and ability of each of the child's parents to facilitate, and encourage, a close
and continuing relationship between the child and the other parent;

(d) the likely effect of any changes in the child’s circumstances, including the likely effect on the
child of any separation from:

(i) either of his or her parents; or
(i) any other child, or other person (including any grandparent or other relative of the
child), with whom he or she has been living;

(e)  the practical difficulty and expense of a child spending time with and communicating with
a parent and whether that difficulty or expense will substantially affect the child's right to
maintain personal relations and direct contact with both parents on a regular basis;

() the capacity of:

() each of the child's parents; and
(i) any other person (including any grandparent or other relative of the child);
to provide for the needs of the child, including emotional and intellectual needs;

(g)  the maturity, sex, lifestyle and background (including lifestyle, culture and traditions) of the
child and of either of the child’s parents, and any other characteristics of the child that the
court thinks are relevant;

(h) if the child is an Aboriginal child or a Torres Strait Islander child:

(i) the child's right to enjoy his or her Aboriginal or Torres Strait Islander culture (including
the right to enjoy that culture with other people who share that culture); and

(i) the likely impact any proposed parenting order under this Part will have on that right;

(i) the attitude to the child, and to the responsibilities of parenthood, demonstrated by each of
the child's parents;

(j)  any family violence involving the child or a member of the child’s family;

(k) any family violence order that applies to the child or a member of the child's family, if:
(i)  the orderis a final order; or
(i) the making of the order was contested by a person;

(I)  whether it would be preferable to make the order that would be least likely to lead to the
institution of further proceedings in relation to the child;

975
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(m) any other fact or circumstance that the court thinks is relevant.

(4)  Without limiting paragraphs (3)(c) and (i), the court must consider the extent to which each of the
child's parents has fulfilled, or failed to fulfil, his or her responsibilities as a parent and, in particular,
the extent to which each of the child’s parents:

(@)  has taken, or failed to take, the opportunity:
(i) toparticipate in making decisions about major long-term issues in relation to the child;
and
(i) to spend time with the child; and
(i)  to communicate with the child; and

(b) has facilitated, or failed to facilitate, the other parent:
(i) participating in making decisions about major long-term issues in relation to the child;
and
(i) spending time with the child; and
(iii)  communicating with the child; and
(c)  has fulfilled, or failed to fulfil, the parent’s obligation to maintain the child.

(4A) If the child's parents have separated, the court must, in applying subsection (4), have regard, in
particular, to events that have happened, and circumstances that have existed, since the separation
occurred.

Consent orders

(5)  If the court is considering whether to make an order with the consent of all the parties to the pro-
ceedings, the court may, but is not required to, have regard to all or any of the matters set out in
subsection (2) or (3).

Right to enjoy Aboriginal or Torres Strait Islander culture

(6)  For the purposes of paragraph (3)(h), an Aboriginal child's or a Torres Strait Islander child's right to
enjoy his or her Aboriginal or Torres Strait Islander culture includes the right:

(@)  to maintain a connection with that culture; and
(b)  to have the support, opportunity and encouragement necessary:
(i)  to explore the full extent of that culture, consistent with the child’s age and develop-
mental level and the child's views; and
(ii)  to develop a positive appreciation of that culture.

determined cases. Interestingly, there is a fairly marked difference in the extent to which this
factor was relevant in judicial determination cases compared to consent after proceedings were
initiated cases (30.9% and 18.5% respectively), whereas most other factors had fairly similar
rates of occurrence between the two sub-samples. This issue is particularly frequent in judicial
determination cases, suggesting that where evidence of this nature is relevant, a matter is less
likely to settle. Case law on the application of s60CC(3)(c) is discussed in the next section.

The factors that relate directly to the characteristics of the child tended to be mentioned much
less often than factors relevant to violence and abuse, substance misuse and the parent’s ability
to facilitate the child relationship with the other parent. The most frequently raised child-related
factor was that of the views of the child in the judicial determination sub-sample (14.3%).
Other child-specific considerations—including the impact of any change in arrangements on
the child, the child’s relationships with siblings and step-siblings, and any special needs of the
child—were mentioned comparatively infrequently. This tends to support the qualitative data
examined in Chapter 9 that indicates that litigation is parent-focused rather than child-focused.

15.1.4 The interpretation of key provisions in the SPR Act 2006

Decision-making in children’s matters under the FLA 7975, as amended by the SPR Act 2000,
involves the exercise of a significant amount of judicial discretion. Judicial officers are charged
with the task of deciding what orders may be in a child’s best interests (S60CA) on the basis of
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Table 15.1 Factual Issues alleged during proceedings, by type of proceeding, ranked from

overall most frequent to least frequent, post-reform

Judicial Consent after

. s initiated
Factual issue ' determination proceedings
%
Impact of substance misuse on capacity to parent 325 27.2
Parent’s assertion of family violence—physical 33.5 23.3
Parent'’s facilitation of child's relationship with other parent 30.9 18.5
Parent'’s assertion of family violence—emotional/psychological/threatened 26.4 20.7
Family Violence Order 19.5 12.7
Benefit to child of meaningful relationship with parent 15.4 13.9
Need to protect child from physical harm 19.1 9.4
Views expressed by child 14.3 10.1
Psychological/mental capacity of parent to meet child's needs 13.7 10.7
Need to protect child from neglect 13.8 9.6
Need to protect child from emotional/psychological harm 17.9 7.4
Need to protect child from witnessing family violence 13.2 9.9
Parents' attitude towards parenthood 9.5 10.1
Parental history—spending time 16.3 6.8
Other relevant fact or circumstance 11.7 8.1
Parent'’s ability to put child's needs before own 5.1 6.1
Need to protect child from sexual harm 8.2 4.1
Parental history—exercising responsibility 6.7 3.7
Effects on child due to change in arrangements 7.3 2.7
Capacity of parent to meet physical and material needs of child 4.8 3.7
Child's relationship with parent and/or new partner 6.1 2.1
Possibility that child's views were influenced 2.7 3.3
Parental history—financial/child support 5.8 1.8
Parent'’s assertion of family violence—sexual 3.5 3.1
Impact of parenting arrangement on child’s psychological health 2.8 3.0
Child's relationship with siblings/step-siblings 2.0 3.3
Impact of social relationships of parent on child 1.8 2.7
Capacity of parent to meet psychological/mental needs of child 3.6 1.6
Physical capacity of parent to meet child's needs 1.9 1.6
Parental history—communicating 2.4 0.9
Impact of parenting arrangements on child’s special/extracurricular activities 2.1 0.9
Parental history—other 0.5 1.3
Facilitation, if child is Indigenous, to enjoy his/her culture 0.4 1.4
Capacity of parent to meet educational needs of child 1.3 0.5
Impact of parenting arrangements on child’s physical health 0.9 0.4
Special needs of child with regards to maturity, sex, lifestyle 1.0 0.2

Note: ' Factual issue alleged at any stage during the proceedings.
Source:  FCoA, FMC and FCoWA court files post—1 July 2006

factual findings that they may make in relation to a wide range of issues about which evidence
may be adduced in court. Many of these issues are referred to in the s60CC checklist (see text
box in Section 15.1.2) or dealt with under the umbrella of some of its wider sub-sections.?

While the presumption in favour of equal shared parental responsibility provides a starting
point for the exercise of discretion, any orders made must ultimately reflect the judge’s view
about what arrangements are in the best interests of the child in the particular circumstances
of the case, on the basis of any factual determinations made (Goode and Goode (2006) FLC

2 For example, s60CC(3)(D), requiring the court to consider the capacity of each parent to provide for the child’s
needs, may direct attention to any difficulties, such as substance misuse, that a parent may have.
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93-280). In crafting orders, the court is not confined to the proposals of the parties (Uv U (2002)
211 CLR 238), though it must provide the parties with an opportunity to make submissions on
any alternative arrangements it might be considering (Bolitho and Coben (2005) FLC 93-224).

As explained in Chapter 1, the SPR Act introduced a number of new concepts and terms, in-
cluding the presumption of equal shared parental responsibility (s61DA) and the notion of
each parent having a meaningful involvement in the child’s life (s60B(1)(a)), the child having a
meaningful relationship with each parent (s60CC(2)(a)) and the child spending substantial and
significant time with each parent (s65DAA(2)). In addition, it elevated the importance of pro-
tecting children from harm from exposure to family violence and abuse to an Object (s60B(1)
(a)), as well as citing this as one of two primary considerations (s60CC(2)(b)). This section
examines how the new provisions are being interpreted at the appellate level and applied in
case law.

At the time this report was being prepared, the High Court had heard an appeal in a matter
involving a relocation decision (MKR and GR No B20 of 2009 [2009] HCATrans 316), the first
High Court consideration of the SPR Act 2006. At first instance, the federal magistrate had de-
nied a mother’s application to relocate from north-west Queensland to Sydney. Orders were
made for the 5-year-old child in the case to live with each parent on a week-about basis. Equal
shared parental responsibility was ordered and the orders also provided that if the mother
moved away from north-west Queensland, the child should live with the father (Rosa and
Rosa [2009] FamCAFC 81 q 1-2). The mother unsuccessfully appealed on a range of grounds,
mostly relating to the weight placed on various factual issues by the federal magistrate (q
18-19). The appeal was also based on an argument that the federal magistrate decision had
failed to adequately address a range of issues specified in s65DAA(5), including why an equal
time arrangement was practical, and the parties’ capacity to communicate (§ 19). The full court
acknowledged that the issues raised under s65DAA(5) relating to whether the proposed orders
were reasonably practicable had not been explicitly dealt with in the first instance judgment (q
96), but held that factual issues relevant to these provisions had been dealt with in the judgment
in relation to findings relevant to the application of other provisions (q 97-108). The question of
whether it was necessary for this provision to be explicitly considered was a ground in the High
Court appeal (MRR and GR No B20 of 2009 transcript of proceedings, 248, pp. 5-7). The High
Court overturned the full court’s decision, holding that it was not reasonably practicable for the
child to spend equal or substantial and significant time with each parent and it was not open to
the federal magistrate to make the order he did (MRR and GR No B20 of 2009 [2009] HCATrans
316, 40). The judgment had not been published at the time this report was being prepared.

The following discussion uses appellate judgments and, where appropriate, first instance de-
cisions, to examine how key new provisions are being applied. This discussion provides a
context for considering and understanding other aspects of the evaluation, particularly findings
from interviews and focus groups with family law system professionals, the file analysis of
family law files, and the Family Lawyers Surveys. The discussion of first instance judgments in
particular provides a context for understanding the outcome patterns evident in the file analysis
that were discussed in Chapters 8 and 9 and the discussion of how family violence is handled,
discussed in Chapter 10.

Two methods of selection were used for the judgments referred to in this section. Key appellate
judgments are included where they provide interpretations of the law. Not all appellate judg-
ments do this, as many appeals involve arguments that in essence represent objections to the
way in which the first instance decision-maker may have exercised their discretion. The extent
to which appellate judgments may interfere with a first instance decision is limited to very nar-
row grounds.? Appellate judgments have been selected that shed light on the application of key
provisions and terms in the SPR Act 2006. Further, some appellate judgments and some first
instance judgments have been selected to demonstrate how key provisions are being applied in
day-to-day decision-making practice. Where variations in approach, particularly to substantive
legal concepts, are evident among decision-makers, judgments that illustrate these variations
have been included to the extent possible, bearing in mind that this is not intended to be an
excessively technical discussion.

3 In Gronow v Gronow (1979) 144 CLR 513, Stephen J summarised the approach in this way: “before reversal an
appellate court must be well satisfied that the primary judge was plainly wrong, his decision being no proper
exercise of his judicial discretion” ( 519-520).
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15.2 Decision-making post—1 July 2006: Goode and Goode

One of the first appellate decisions dealing with the interpretation of the SPR Act 2006 was
Goode and Goode (2006) FLC 93-286. In an extensive and detailed consideration of the provi-
sions relating to parental responsibility (e.g., s61C, s 61D, s61DA) and time (e.g., s65DAA), the
full court articulated its view of the appropriate interpretation of these provisions, as well as
setting out the approach to be followed by courts in making parenting orders. The full court
(Bryant CJ, Finn and Boland J)) confirmed the continuing paramountcy of the best interests
principle (s60CA) and the applicability of the presumption (s61DA) to decisions made on an
interim basis.

The case involved an application by a father appealing against interim parenting orders made
by Collier J in the Family Court, which essentially provided that the children live with the moth-
er and spend time with the father. The father sought equal time with the children and equal
shared parental responsibility. Collier J had applied s61DA, finding that equal shared parental
responsibility did not apply. His Honour appears to have reached his decision by applying the
principles in Cowling AM v Cowling JH (1998) FLC 92-801 and did not apply the provisions of
s60CC, after finding that the existing arrangements for the children seemed to be working well
and did not require changing.

In considering the nature of parental responsibility under the SPR Act 2006, the full court held
that there were two distinct types of parental responsibility. The first exists by virtue of s61C and
is vested in each parent until the child turns 18 and is unaffected by change in the nature of the
parents’ relationship such as separation or remarriage to another partner ( 30). This provision
pre-dates the SPR Act 2006 amendments and, relying on the authority of a pre-2006 full court
decision, B and B: Family Law Reform Act 1995 (1997) FLC 92-755, the court affirmed the prior
position that this type of parental responsibility, “where no order has been made”, would be
exercised solely by the person who had the physical care of the children at the time in relation
to day-to-day matters. Longer term, issues, such as “major surgery, education, religion and the
like” (B and B 9 9.29) would require consultation between the parents ( 35).

The Goode full court then distinguished parental responsibility, arising by virtue of s61C, from
parental responsibility arising as a result of a court order made as a result of the application
of the presumption (s61DA) or otherwise.® Once such orders are made, the requirements of
s65DAC are applicable, meaning that in relation to major long-term issues, the parents are
required to consult each other and make a genuine effort to come an agreement about such
issues ( 38).

The full court held that, where the presumption was applied and orders for equal shared pa-
rental responsibility made, the court was obliged to consider making orders for a child to spend
either equal or substantial and significant time with each parent (s65SDAA) as these provisions
described “the path ... to be followed” ( 45). However, it also said that even where the pre-
sumption was rebutted or not applied, orders for equal or substantial and significant time could
be made, if they were considered to be in the child’s best interests, when the Objects (s60B) and
the primary and additional considerations (s60CC) had been considered (q 47). This reflects the
primacy of the “best interests” (s60CA) provision and the discretion this principle vests in courts
to make orders based on the particular circumstances of the case.

Moreover, orders for equal or substantial and significant time could be made even where they
were not sought by either party, as long as the court considered they would promote the child’s
best interests and the parties were accorded procedural fairness by having the opportunity to
make submissions on options advanced by the court ( 48). This latter point relies on the pre-
reform authority of the High Court in U v U (2002) 211 CLR 238 (see also Bolitho and Coben
(2005) FLC 93-224) and represents a jurisprudential thread that has been further developed
following the enactment of the SPR Act 20006 (see, for example, Sampson and Hartnett (No 10)
(2007) 38 Fam LR 315).

A further significant point developed in Goode related to the meaning to be attached to the word
“consider” in s65DAC, which provides that the court “must consider” making orders for equal or
substantial and significant time where the presumption of equal shared parental responsibility
was applied. The full court offered an interpretation emphasising the prescriptive aspects of the

4 A court may find that the presumption is rebutted, but nonetheless make orders for shared parental
responsibility (Goode and Goode (No 2) [2007] FamCA 315 q 61-63).
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term, holding that “the juxtaposition of ss 65DAA(1)(a), 65DAA(1(b) and 65DAA(1)(c) suggests
a consideration tending to a result, or the need to consider positively the making of an order,
if the conditions in s 65DAA(1)(a), being the best interests of the child, and s 65DAA(D(b),
reasonable practicability, are met. The same considerations apply to s 65DAA(2)”. As discussed
further below, the meaning of “consider” has been subject to other interpretations.

In summarising its approach, the Goode full court outlined the following eleven-step process for
making decisions on an interim basis:

1. Identify the competing proposals of the parties.

2. Identify the issues in dispute in the interim hearing.
3. Identify any agreed or uncontested relevant facts.
4

Consider the matters in the s60CC list that are relevant and make findings about them (this
may only be possible to a limited extent in interim hearings).

5. Decide whether the presumption applies (i.e., deciding whether or not it does not apply
because there are reasonable grounds to believe there has been child abuse or family vio-
lence or that the decision-maker should use their discretion not to apply the presumption in
interim proceedings).

6. If the presumption does apply, consider whether it should be rebutted because its applica-
tion would not be in the best interests of the child.

7. 1If the presumption applies and is not rebutted, decide whether orders for equal time would
not be in a child’s best interests because of one or more matters in s60CC or impracticability.

8. If the presumption is applicable, but equal time orders are not in a child’s best interests,
consider whether orders for substantial and significant time might be appropriate.

9. If neither equal nor substantial and significant time is considered to be in the best interests
of the child as a result of consideration of one or more matters in s60CC; or

10. If the presumption is not applied or is rebutted, then make such an order as is in the best
interests of the child.

11. Even then, the court may need to consider equal or substantial and significant time, espe-
cially if, after affording the parties procedural fairness, the court considers such orders to be
in the best interests of the child.

In summary, the full court decision of Goode confirmed the paramouncy of the best interests
provision. It also confirmed the applicability of the presumption in interim matters and outlined
an eleven-step process for courts to follow in decision-making. It further held that parental
responsibility arises automatically under s61C, but is a different legal concept when orders
under s61DA (or otherwise) are made. In this latter instance, an obligation to consult and reach
agreement on decision-making accompanies the order. Further, the court interpreted “consider”
to carry with it an obligation “to consider positively” the time arrangements contemplated by
s65DAC.

An issue partly arising from the approach set out in Goode relates to whether decisions are
susceptible to appeal where the decision-making pathway, including discussion of relevant leg-
islative provisions and findings of fact, is not set out sufficiently clearly and explicitly. An issue
referred to by some decision-makers in the interviews and focus groups with family law system
professionals was the time-consuming, and in some instances difficult, process involved in ad-
hering to the framework set out in the legislation and in Goode. In a decision after Goode, an
appeal bench (Bryant CJ, Faulks DCJ and Finn J), held that a trial judge’s “failure to follow what
we see as the logical approach would not lead to appealable error unless such error arose from
a failure to give adequate reasons or to have regard to the matters which the legislation requires
must be considered” (Taylor and Barker [2007] FamCA 1246 q 63). While the requirement for
adequacy of reasons is longstanding (see, for example, Robertson and Sento [2009] FamCAFC 49
q 5-6) numerous appeals have been mounted—at times successfully—on the basis that these
issues have not been set out sufficiently clearly.?

In Robertson and Sento [2009] FamCAFC 49 q 5-6), the Full Court held that not only is the requirement for
adequacy of reasons longstanding—pre-dating the 2006 amendments—but the case of Goode makes it clear
that that requirement continues under the new legislation. Appeals that have been successful on the basis
that these issues have not been set out sufficiently clearly include Moose and Moose [2008] FamCAFC 108, and
Oscar and Traynor [2007] FamCA 1019.

()
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15.2.1 Implications of Goode: Status quo

Since the Reform Act 1995 (see Chapter 1), the question of the extent to which past time ar-
rangements influence the decisions courts make on an interim or final basis has been undergo-
ing jurisprudential revision. Prior to the Reform Act 1995, on an interim basis it was generally
held to be appropriate to maintain the status quo unless there was evidence to establish that
the child’s health and wellbeing would be endangered by such a course of action (Cowling
AM v Cowling JH (1998) FLC 92-801 q 21, 22). In decision-making on a final basis, the status
quo was considered to be one of several relevant issues, though neither party had any legal
onus to prove it should be maintained or disturbed.® Relevant considerations were said to be
the quality of the status quo, with changes to a longstanding arrangement requiring particularly
careful explanation. The reasoning behind these approaches had two important threads. First,
particularly in relation to interim decisions, it was considered important to maintain stability for
children by maintaining existing time arrangements, especially when evidence had not been
thoroughly tested and considered at trial. Second, it was considered that past time arrangements
would have engendered a particular pattern in children’s emotional relationships that should
not be changed without due care.

As legislative support for shared parenting has increased, the emphasis placed on these prin-
ciples in case law appears to have been declining, although there is variation in the approach
to such issues among different decision-makers.” The implication arising from the approach
articulated in Goode is that pre-existing time arrangements carry no particular weight, even on
an interim basis, but each case is to be decided on its own merits. This point is illustrated by the
full court’s decision in Dylan and Dylan [2008] FamCAFC 109, in which a first instance decision
of Carmody J was upheld. In this case, the arrangements ordered were contrary to the children’s
wishes and reflected the court’s own arrangements fashioned as a compromise between the
arrangements proposed by the mother and the father. In making the decision to make arrange-
ments not consistent with the children’s wishes, the trial judge noted that “I have reluctantly
reached the conclusion that they should not be acted upon but only because I do not think they
are consistent with either the requirements of the law or their overall long term best interests”
(9 262 cited at q 23), and went on to note that, among other things, the ICL submission on this
point, the Family Report and the evidence of child psychiatrist, “did not take account of the
changes to the law” (q 264 cited at q 23).

While the full court (Warnick, May and Boland J)) held that the parent’s involvement prior to
separation with the children was not irrelevant, and had not been treated as such by the trial
judge, past patterns of care were of limited significance. The court at first instance said that:

... dominant maternal involvement during the marriage is not an argument against in-
creasing paternal involvement after separation, especially in light of the amendments.
Mothers and fathers interact differently with their children in some ways but similarly in
others. Lack of experience itself does not suggest disinterest or incompetence. (Dylan
and Dylan [2007] FamCA 842 q 251)

The full court found no error in this treatment of the issue ( 57), upholding Carmody J’s rea-
soning that the mother’s argument that the difference between the father’s application for time
with the children after separation was undermined by the limited time he spent with them be-
fore separation “missed the point”.

A similar point was made by another full court comprised of Finn, Coleman and Thackray JJ in
the decision of Dicosta and Dicosta [2008] FamCAFC 161, which followed Goode and Goode.?
In that case, the father unsuccessfully appealed against orders made by Brewster FM in the FMC
that the children live with the father five nights a fortnight. The father was seeking orders for
equal time. In concluding their analysis of the appeal grounds, the full court held that:

we would say that we do not accept the contention of counsel for the appellant father
that the result arrived at in this case must mean that a parent who had not been the pri-
mary carer for the children prior to separation would never be able to assume such a role
in the future. It cannot be emphasised too strongly that notwithstanding the provisions

6 Burton (1978) 4 Fam LR 783 p. 786, cited in Barber and Salmon [2009] FMCAfam 272 at q 179.
7 See, e.g., Barber and Salmon [2009] FMCAfam 272, q 180, and Whelan and Scott [2008] FMCAfam 203.
8 Dicosta and Dicosta [2008] FamCAFC 161, q 35.
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of the amended legislation, every case remains to be determined on its own facts having
regard to the findings required to be made under that legislation.( 61)

The full court held that the additional considerations concerning the effect of any changes in the
child’s living arrangements “must require that there still be some consideration of the existing
arrangements for the child in question ((s60CC(3)(d)) in light of any findings made about the
nature of the child’s relationship with each parent (s60CC(3)(h))” (] 35).

15.2.2 After Goode: Further analysis of “consider”, best interests and
discretion

The full court’s discussion of the meaning of “consider” in Goode is classified under the doctrine
of precedent as obiter dicta. In plain language, this means comments made by a court as part of
a general discussion about legal interpretation, rather than comments that are directly relevant
to the particular legal points that are being determined in the decision (these are called ratio de-
cidendi). In Goode, the appeal did not turn on the meaning of “consider”, so rather than being
binding ratio, these comments may strictly be considered obiter. As such, though they hold
legal weight because they emanate from a full court, they are not considered “binding” on other
judges. For this reason, the meaning of “consider” has undergone further development in case
law, and there is now an alternative interpretation to the one offered by the full court in Goode.

This alternative interpretation comes from a decision by the Chief Judge of the Family Court of
Western Australia, the Hon. Stephen Thackray. His Honour’s decision in F and B [2008] FCWA
132 is noteworthy not just for its discussion of “consider”, but also for its approach to the issue
of best interests.’

Rather than basing the meaning of “must consider” on its immediate legislative context (i.e.,
s65DAA), Thackray CJ followed an approach to statutory interpretation that suggests words that
recur in a particular piece of legislation should be accorded a consistent meaning, particularly
when they are used in the same section of an Act (per Hodges J in Craig Williamson Pty Ltd v
Barrowcliff [1915] VLR 450 at 452). Noting that the words “must consider” also occur in the SPR
Act 2006 in relation to the s60CC checklist (and its forerunner in the Reform Act 1995, s68F),
Thackray CJ relied on a passage from B and B: Family Law Reform Act 1995 (1997) FLC 92-755
which, in the context of a discussion of s68F, emphasised the discretionary nature of decision-
making about best interests in general and in relation to the factors in s68F in particular. His
Honour emphasised this statement in B and B: “the circumstance that the facts in individual
cases may vary almost infinitely, that the inquiry is a positive one tailored to the best interests
of the particular children and not children in general, and that the Court is required to take into
account all factors which it perceives to be of importance in determining that issue” ( 9.51
in Band B, 9 27 in F and B). He noted that s65DAA(1) and s65DAA(2) suggest particular out-
comes (i.e., equal or substantial and significant time arrangements where they are reasonably
practicable and in a child’s best interests), but departed from the Goode bench’s formulation of
“consider” as “tending towards a result”, on the basis that Parliament, in enacting the SPR Act
2006, had maintained the discretionary nature of the “best interests” inquiry. His Honour posed
these two questions:

= Why would Parliament merely require the Court to “consider” making an order that is both
in the best interests of a child and reasonably practicable when the Court’s fundamental
obligation is to make orders that are in the best interests of the child?

= Why not instead direct the Court to make such an order?

In answering these questions, Thackray CJ argued that the best interests inquiry would not
yield just one answer in any particular case, but there would often be “a number of possible
outcomes in one case that could be seen as promoting the best interests of the child and being
reasonably practicable”. In such instances, judicial officers had the responsibility of consider-
ing all the available options and selecting the one most consistent with the paramountcy of the
child’s best interests, rather than “considering” options “tending towards the results”, indicated
in s65DAA(1) and (2).

9 For another interpretation more consistent with the Goode approach but arguably narrower still, see H and
H [2007] FMCAfam 27, where Altobelli FM said at para 58: “the word ‘consider’ in s65DAA is given a narrow
contextual application—it is not to consider at large, but rather to consider a reasonably narrow range of
results specified in S6SDAA”.
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The point that more than one type of arrangement may meet the best interests criterion was
made eleven years ago by the High Court in CDJ & VAJ (1998) 197 CLR 172 at 219), which held
that “best interests are values not facts”. It is a point that decision-makers return to regularly
(e.g., Runcorn and Raine [2008] FamCA 837) in decision-making under the SPR Act 2000, in
discussing the tension that arises out of the paramountcy of the discretionary best interests
principle (s60CA) and the provisions that direct courts to consider particular outcomes, that
is, equal or substantial and significant time where the presumption of equal shared parental
responsibility is applied.

15.3 Objects and principles: Meaningful involvement and
protection from harm

As noted earlier in this report, the factual circumstances relevant to many parenting disputes
mean that courts frequently need to give active consideration to the question of how to weigh
the two key primary considerations in the s60CC checklist,10 which often stand in some tension
to each other (see, for example, Chisholm, 2007, 2008; Parkinson, 2007). These considerations
have been described (by Brown J in Mazorski and Albright (2007) 37 Fam LR 518) as “the twin
pillars” underpinning the parenting provisions in the Act: “the first is the importance to children
of having a meaningful relationship with both parents; the second is the need to protect chil-
dren from physical and psychological harm” ( 3).

The case law demonstrates that, in any particular case, this tension will be resolved through ref-
erence to the evidence and the exercise of discretionary judgments as to how to balance these
issues in making orders in particular circumstances. Significantly, however, the cases also dem-
onstrate that questions of evidence and proof are less complex in relation to the first of these
pillars (meaningful relationship) than the second. Indeed, one judgment has even suggested
that “meaningful relationship” (s60CC(2)(a)) has an implicitly presumptive basis,!’ meaning that
the existence or otherwise of a meaningful relationship in any given case is always open to re-
buttal on the basis of evidence provided. While this approach has subsequently been explicitly
rejected in a full court decision,** comments by Murphy J in Runcorn and Raine (2008) FamCA
837 reflect an approach characteristic of many first instance decisions:

. significantly, as it seems to me, the Act does not require a court to consider whether
a party’s proposal is important, significant and valuable to a child. Rather, it appears to
require the court to consider that such a relationship is of benefit to the subject children.
Whilst not a “presumption” necessary to be rebutted (in the same sense as, for example,
the express presumption as to equal shared parental responsibility), the paragraph ap-
pears to be presumptive in concept or effect. (F 47)

In contrast to the presumptive nature of s60CC(2)(a), Murphy J emphasised that the relevance
of the other of the two pillars, the need to protect children from harm, and other factual issues
relevant to the best interests inquiry under s60CC(3), need to be based on findings of fact:

Findings about harm or abuse or the risk of either, or the likely effect of change for a
child, or the capacity of one or both parents to provide for children’s needs, all involve
findings of fact which can readily be seen as likely to impact on orders about the nature
and extent of a future parent/child relationship. (9 42)

In turn, the full court (Warnick, Thackray and Le Poer Trench JJ)13 has observed that “findings
of fact involve a weighing of the probabilities and are not made in a vacuum”, with such find-
ings in a civil case being based on a consideration of the evidence as a whole, rather than one
piece of evidence in isolation (citing Gibbs CJ and Mason J in Chamberlain v R (No2) (1984)
153 CLR 521 at 530).

10 In the Objects provisions, the need to ensure children have the benefit of both their parents “having a
meaningful involvement in their lives” is recognised (s60B(1)(a)); while in s60CC(2)(a), the “benefit to the
child of having a meaningful relationship with both parents” is stated as one of two primary considerations.

11 Runcorn and Raine [2008] FamCA 837.
12 McCall and Clark [2009] FamCAFC 92.
13 Marsden and Winch (No 3) [2007] FamCA 1364 q 155.
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In contrast to Murphy J’s approach in Runcorn, other decisions have interpreted s60CC(2)(a)
as requiring a careful evaluation of the evidence. For example, Benjamin J in Jobn and Chris
[2007] FamCA 393 concluded that the court should conduct an “evaluation [that] should include
consideration of whether, on the facts, a meaningful relationship can be established and, if so,
whether it is of benefit to the child” (q 39).'

In McCall and Clark, the full court (Bryant CJ, Faulks DCJ and Boland J) identified three pos-
sible approaches to s60CC(2)(a) ( 118). The first, the “present relationship approach”, would
require examination of the evidence of the nature of the child’s relationship with each parent at
the time of the proceedings to consider the benefit to the child of having a meaningful relation-
ship with each parent, and these findings would influence the orders made. The second, the
“presumption approach”; was similar to that outlined by Murphy J in Runcorn. This approach
was rejected as being beyond the intention of the legislature (9 120). The third, the “prospective
approach”, would be based on a consideration of the evidence at the time of trial, with orders
being framed to “ensure the particular child has a meaningful relationship with both parents”
where this was in their best interests.

The full court held that the prospective approach reflects the “preferred” interpretation of
s60CC(2)(a). Tt also indicated that the present relationship approach may also be relevant in
some instances ( 119) and that courts were required to consider the issues raised under
s60CC(3)(b) concerning the nature of the child’s relationship with each parent and others,
including grandparents. It further noted, in favour of the preferred prospective approach, that
if the present relationship were “exclusively applied”, then courts would be limited in making
orders that allowed a relationship to develop in the absence of an existing one.

The following section begins with a further examination of the jurisprudence on the interpre-
tation of “meaningful”. This is followed by an examination of how tensions between the two
pillars in s60CC(2) (i.e., meaningful relationship and protection from harm) are manifested and
resolved in day-to-day decision-making.

15.3.1 Meaningful relationship
Definition of “meaningful relationship”

There is no definition of “meaningful relationship” in the Act, and different decision-makers
have offered different constructions of the term. A definition frequently referred to in the case
law and endorsed by the full court’” was formulated by Brown J in the first instance Family
Court decision of Mazorski and Albright (2007) 37 Fam LR 518. There are three important as-
pects of the definition proposed in this case. Starting with a semantic analysis of the notion of
“meaningful”, Brown J equates the use of the term “meaningful” in the context of “meaningful
relationship” with “significant”, which is said to be synonymous with “important or of conse-
quence”. Second, Her Honour emphasised the child’s perspective, holding that a meaningful re-
lationship “is one which is important, significant and valuable to the child”. Third, Her Honour
suggested that “meaningful” was an essentially “qualitative adjective” rather than a “strictly”
quantitative concept. Quantitative considerations were said to be relevant at a different stage
of the best interests consideration, namely those relevant to the application of the equal shared
parental presumption and the application of s65DAA (the provisions relating to equal or sub-
stantial and significant time arrangements).

A slightly different view has been adopted by Murphy J, which suggests “quantity” (in the
sense of time) is an element of a “meaningful relationship”, but not necessarily determina-
tive.!® In discussing Brown J’s approach, Murphy J emphasised the word “strictly” in relation
to Brown J’s analysis of “meaningful”. However, other decision-makers have adopted the em-
phasis in Brown J’s definition of the qualitative nature of the term “meaningful” and its non-
quantitative characteristics. In Godfrey and Sanders (2007) 208 FLR 287, Kay J indicated that the
term indicated an aspiration for a “meaningful relationship, not an optimal relationship” (q 30).

14 This decision adopted the reasoning of Bennett J in G and C [2006] FamCA 994 in relation to this point: Chris
and Jobn q 39.

15 May, Boland and OReilly JJ in Moose and Moose [2008] FamCAFC 108 q 67; see also McCall and Clark [2009]
FamCAFC 92.

16 Runcorn and Raine [2008] FamCA 837 q 45.
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In Loddington and Derringford (No 2) [2008] FamCA 925, Cronin ] suggested that “for there to
be a meaningful relationship, it must be healthy, worthwhile and advantageous to the child”
(9 169), further adding that the issue was relevant to both parents, not just fathers (§ 172). His
Honour emphasised the individualised nature of the consideration that should occur, suggesting
that “this assessment as to how a child will benefit must be done on the peculiar facts of what
the parents are offering” (9 173). Given that the case involved two very young children, Cronin
J also considered what relationship might be meaningful given the children’s developmental
stages. The next two paragraphs set out the analysis proposed in this regard:

The creation of a meaningful relationship in very young children must be seen from two
perspectives. In the case of a parent to whom there is a major attachment, the benefit
that the children receive from the meaningful relationship is the continuation of all of the
things that will protect that attachment. For the children, it is knowing that they are re-
turning to their mother and that she is available for them as their major form of security.
Other benefits such as toilet training, discipline, eating habits, learning to play, read and
so forth presumably follow more easily if the secure attachment is not disturbed. ( 175)

The position of a parent who may be a very good and loving parent but who is not the
major attachment figure, is no less important. In the case of very young children, it is not
so much the time spent with the children but the gap between visits and the quality of
time spent that is important. (J 176)

Managing the tension: s60CC(2)(a) and (b)

As noted earlier, cases where there are concerns about the potential for children to be exposed
to harm highlight the tensions involved in decision-making in this area. As Murphy J’s approach,
outlined above, suggests, “meaningful relationship” has a presumptive quality,"” while issues
relevant to exposure to harm need to be established on the basis of evidence." The nature of
the evidence adduced, discretionary decisions as to the weight to be accorded to such evidence,
and discretionary assessments of which factors are important in any one case, influence out-
comes in this area, as the following discussion of cases demonstrates.

The case of M and L (Aboriginal Culture) (2007) FLC 93-320 provides an example of how these
issues play out in practice. This full court decision upheld a mother’s appeal against parenting
orders made by Brown FM, which provided that the children, aged 9 and 5, live with the father
and his family in the north-eastern region of the Northern Territory. The orders also provided
that the children spend as much time as possible with the mother and her family on the out-
skirts of a small town locate