FAMILY LA
REFORMS AND
ATTITUDE

T0 PARENTAL
RESPONSIBILITY

Although parental responsibilities are at the
heart of reforms to Part V11 of the Family
Law Act, we know very little about what
Australians, and particularly divorced

parents who are directly affected by the law,
think parents should do for their children.
Even less is known about public opinion on the
responsibilities of parents who are

separated or divorced, live in a de facto
relationship, or have never lived together.

Kate Funder and Bruce Smyth
report on a national survey that sheds
light on what Australians think about
parental responsibilities.

he commencement in June 1996 of the

Australian Family Law Reform Act 1995
has been accompanied by mixed prognos-
tications about the effects of reforms to the
children’s section (Part V11) of the Family
Law Act (see boxed inset). The central
changes in the Act emphasise parental
responsibility in the service of children’s
welfare. It is too early to assess behavioural
changes in parents, process changes in
institutions, or changes in outcomes for
children. However, one question that can
be addressed is how the tenets of the Act
accord with public opinion in Australia
about the responsibilities of parents for
their children.

As little is known about current expec-
tations of Australians about parental
responsibilities after parental separation, or
even in other family circumstances, a
national survey is a basis for estimating
responses by divorcing parents, and the
general population, to the recent reforms.
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Expectations of Change

Expectations for change in attitudes and
behaviour brought about by the reforms
might be thought to vary depending on
how closely the Act reflects the attitudes of
the Australian population to the responsibil-
ities of parents. If, for example, the Act
accurately reflects current opinions about

BACKGROUND TO THE FAMILY LAW REFORM ACT

In Australia, some 59 per cent of marriage
dissolutions involve parents with children in
their care. The Family Law Reform Act 1995
is designed to redress a number of per-
ceived problems in the terminology of the
law, the assumptions underpinning parental
responsibility and children’s welfare, and
the processes involved in making arrange-
ments for children after parents separate.
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The Family Law Reform Act (1995)
had its origins in widely expressed con-
cerns that custody and access provisions
of the Family Law Act 1975 encouraged
a mind set among parents which dis-
posed them to see themselves as ‘win-
ners’ or ‘losers’. The more extreme
manifestations of the winner/loser men-
tality were the subject of inquiry in the

Australian Law Reform Commission’s
report For the Sake of the Kids: Complex
Contact Cases and the Family Court
(ALRC 1995). Notions of parental owner-
ship and exclusive control of children
appeared to underpin many intractable
disputes over children and the reforms
attempt to remove concepts which sug-
gest parental rights and powers (ALRC
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parental responsibility, then the changes
would perhaps leave little ripple on the sur-
face of current opinion and practice
(although these are not necessarily synchro-
nous). If, however, public opinion differed
quite significantly from the precepts in the
Act, then reaction, resistance, or some
degree of change might be anticipated.
Such change might be in the directions
set out in the intention of the Act — that is,
parents might re-interpret their roles and
functions in line with the intention of the
Act. Alternatively, parents might react in
unintended ways to the implementation
of an Act which did not align with their
views on parenting. They could become
more entrenched in opinions which differ
from the principles of the Act; they could
react with more intense disputes; or they
could see the Act as irrelevant as a guide
to their parenting. A final possibility is that
public opinion is ‘in advance’ of the Act —
that parents are already thinking about

1995, p.6). The adversarial system and its
language were perceived to result in
parenting arrangements which were in
their nature restrictive and not coopera-
tive (Family Law Council 1987). In a later
report, Patterns of Parenting After
Separation, the Family Law Council
(1992) concluded that cooperative par-
enting after separation was a desirable
goal which could be enhanced by the
use of terminology which discouraged
ideas of ownership of children, and by
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their responsibilities in ways which
are more open, or further developed
along the lines reflected in the inten-
tions of the Act. In this case, one
would predict that the Act might be
seen as irrelevant, as a milestone on
a road already travelled.

Changes, of course, take place over
time and can only be observed within
a certain time frame. Since expecta-
tions of the impact of the Act are in
part based on predictions of the
degree of change involved in the new
regulations, knowing how people cur-
rently view parental responsibilities
allows more accurate estimates to be
made about the impact of changes.

It is probably unrealistic to expect
consistent change in attitudes or
behaviours in a complex domain such
as parenting until the law has been in
operation for a considerable period of
time. Such a period might be some
years — during which processes
become established, a body of prece-
dents is amassed, and a sizeable pop-
ulation of parents and children has
experienced the new context.

Such changes are in the future.
This paper cannot address the impact
of the law on attitudes to parenting, or
on parenting behaviours — questions
which must await the passage of time.

The issues taken up here are the
extent to which the principles and
intent of the Family Law Reform Act are in
accord with public opinion about parental
responsibilities immediately prior to the
introduction of the Act. On the basis of the
match between public opinion and the
principles of the Act, some inferences are
drawn about the extent of reaction and
change which might be expected in the
population of divorcing parents.
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Possible Public Perceptions

That children have the right to know and
be cared for by their parents regardless of
actual or historical family structure may
seem quite a radical statement to some
groups within the community. In families
formed by adoption or IVF, as well as
families where the parents have or had a
de facto union, or where parents have
never lived together, this statement of prin-
ciple might be variously understood and
interpreted.

procedures which emphasised flexible
planning and minimised dispute.
Another premise for advocating change
(Family Law Council 1992) was that most
children want and need contact with both
parents, and that the wellbeing of children
is advanced by their maintaining links
with both parents over time (p.1). The
Council considered that the law must
change to achieve these goals. These con-
clusions formed the bases of recommen-
dations to the Attorney-General that,

FAMILY LAW
REFORM ACT 1995

Objectives and Principles of
Part VII - Children

The purpose of Part VII of the Act is ‘to
ensure that children receive adequate
and proper parenting to help them
achieve their full potential, and to ensure
that parents fulfil their duties, and meet
their responsibilities, concerning the care,
welfare and development of their chil-
dren’ S60B(). With the proviso of SG0B(2)
that ‘except when it is or would be con-
trary to a child’s best interests’, the princi-
ples underlying the objectives are set out
as an umbrella statement on what
responsibilities parents have for their chil-
dren and how they will give effect to
those responsibilities.

The relevant statements of these objec-
tives, and the underlying principles, are
stated in S60B2:

(@) children have the right to know and be
cared for by both their parents, regard-
less of whether their parents are mar-
ried, separated, have never married or
have never lived together; and

(b)children have the right of contact, on a
regular basis, with both their parents
and with other people significant to their
care, welfare and development; and

(o) parents share duties and responsibili-
ties concerning the care, welfare and
development of their children; and

(dparents should agree about the future
parenting of their children.

In S60B1(b), with the overriding proviso
that ‘except when it is or would be contrary
to a child’s best interests’, children have the
right to regular contact with both parents.
The balancing principle, that parents must
continue to share the full responsibilities
for the welfare of their children, under-
scores that separation does not interrupt
the full responsibility of each parent, and
that the responsibility for children must
necessarily be shared.

In S60B1(d), the principle that parents
must agree about future parenting follows,
presumably, from the impossibility of full
shared parental responsibility being exer-
cised for the good of the children without

inter alia, new, non-proprietorial termi-
nology be introduced. All separating
parents were to be encouraged to make
parenting plans which would allow them
to decide the level of responsibility they
intended to adopt for their children after
separation. Another of the Family Law
Council recommendations was that
there be an effective education program
designed to focus on the task of parenting
after separation.

Much of the intention and spirit of the
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agreement on how that goal is to be
achieved.

However, when the latter two principles
are applied to children (and the parents)
in different family structures, the possibil-
ities for variation in public opinion
increases. For example, it may be nothing
more than a ‘motherhood’ statement that
children living with married, biological
parents should be cared for by both par-
ents, should have contact on a regular
basis with those parents and that those par-
ents agree on and share the full responsi-
bility for the welfare and development of
the children. It may be more controversial
that the same parental responsibilities
apply to a parent who has never lived with
a child. Public opinion may accord with the
principles of reform when applied to one
family structure referred to in the Act, but
not necessarily with all.

More pertinent, perhaps, to the accep-
tance of the principles by parents to whom
the Act applies is the extent to which these
parents share the opinions of the general
public. If the principles of the law accord
with public opinion but not with the atti-
tudes of the parents to whom it applies,
then the possibility exists that the latter par-
ents would feel themselves victimised by
a law which failed to recognise their par-
ticular condition and needs. In addition, the
greater the gap between the attitudes of the
parents who are affected by the principles
of reform, the greater the likelihood that
the law will not be well implemented.

Separated parents are not, however, a
homogeneous group and their attitudes
will vary on a sensitive matter such as
parental responsibility. One of the impor-
tant variants in the experience of separated
parents, and one which historically colours
their attitudes, is whether or not they are
resident or non-resident parents. The more
disparate the expectations of parents, the
greater the likelihood of dispute. Even if
those disputes do not travel to court, the
greater the gap in parents’ expectations
about responsibilities, the greater the
opportunity for disruption to their contin-
uing care in the service of the children, and
dysfunction in the parenting of the child.

Since these differences between parents
are at the heart of many family law dis-
putes, and reduction in dispute is one of
the engines driving reform, it is clearly
important to understand the extent of
acceptance of the principles of parenting

O

Family Law Council conclusions and rec-
ommendations have informed the Family
Law Reform Act 1995. These lines of
thought about child welfare and parental
responsibility reflect articles in the United
Nations Convention on the Rights of the
Child. In fact, an earlier draft of the legis-
lation explicitly referred to that Convention
in framing the objectives of Part VII of the
Act. In addition, the reforms have been
influenced by the philosophy behind the
UK Children Act 1989 and the terminology
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set out in the Act by resident parents and
non-resident separated parents.

As parenting is gendered, it is also
important to look at differences in attitude
between mothers and fathers whose par-
enting is affected by the reforms. The term
gendered does not refer to the biological
facts of procreation and birth, but rather to
the values, expectations, and rules men
and women learn about how they can or
should parent. It also refers to the social
structures — educational opportunity, work
and family policies — which reflect differ-
ent expectations and make different oppor-
tunities for male and female parents. It
would thus be important to consider the
diversity of opinion relating to the princi-
ples of parenting in the Act between men
and women who are separated, and who
are resident and non-resident parents.

In summary, we can explore a matrix
constructed from the attitudes expressed
about parental responsibilities in different
family structures (married, de facto, sepa-
rated or divorced, never lived together)
as seen by Australians whose experience
varies according to their own family struc-
ture (never-divorced and divorced), as a
way of examining the extent of public
acceptance of the principles contained in
the Reform Act.

A second matrix, again examining the
responsibilities of parents (married, de
facto, separated or divorced, never lived
together) but based on the attitudes of
the population of divorced parents, would
provide a basis to explore the acceptance
of the principles among the group of par-
ents immediately affected by the reforms.
This second matrix of the attitudes of res-
ident and non-resident men and women
would be revealing of the degree of accep-
tance in the society of the principles of the
Family Law Reform Act 1995, and indicate
areas requiring sensitivity in implementing
those principles.

National Survey on Parental
Responsibility

In December 1994 the Family Law Coun-
cil recommended that the impact of the
(then) Family Law Reform Bill 1994 be
evaluated and that the intended and unin-
tended effects of the legislation on parents
and children in the short- and longer-term
be monitored. The monitoring was seen
as a way of providing feedback to the

used in that legislation. The emphasis on
parental responsibility as a basic plank in
achieving child welfare, and a corre-
sponding emphasis on children’s rights, is
thus seen in the Australian law. In S61B,
parental responsibility is defined: ‘. . .
“parental responsibility”, in relation to a
child, means all the duties, powers, respon-
sibilities and authority which, by law,
parents have in relation to children.’
Thus, the Australian legislation
appears to be in the mainstream of think-

FAMILY LAW REFORMS AND
ATTITUDES TO PARENTAL
RESPONSIBILITY

Family Court of Australia and family law
professionals on the acceptance of the
reforms so that information and other ser-
vices might be adopted to enhance com-
munity understanding.

As part of an evaluation strategy,
the Commonwealth Attorney-General’s
Department assumed responsibility for an
initial benchmark study of community atti-
tudes to parental responsibilities before the
introduction of the Act. In fact, two bench-
marks were sought as points of compari-
son against which to assess the impact of
the Act. The first was the standard on
parental responsibility held in the general
Australian community; the second was the
standard for parental responsibility held by
parents who were themselves divorced
under the regulations of the Family Law Act
1975 immediately before the reforms.

The study comprising the two surveys
of attitudes, designed and carried out for
the Attorney-General’s Department by the
Australian Institute of Family Studies, is
reported fully in Funder and Smyth (1996).

Samples

To obtain nationally representative data,
two populations were sampled. The first
comprised all Australian households with
telephones, stratified by state and territory

ing about children’s rights and parental
responsibility as expressed in the
Convention and in the United Kingdom.
It does not necessarily follow, however,
that the Australian population generally
accepts such precepts for parental
responsibility; nor in particular, that
separated parents accept these notions
for themselves, or for parents in other
circumstances.
—Kate Funder
AIFS Principal Fellow
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capital cities. The resulting sample of one
person per household comprised 1,246
respondents aged 18 years and over. A ran-
dom stratified sample produced approxi-
mately equal numbers of women and men
from all Australian states and territories
including city and rural areas.

The second population was that of par-
ents who had divorced under the regula-
tions of the Family Law Act 1975 in recent
years, almost all of whom experienced
either Part One or Part Two of the Child
Support Scheme, which marked a sub-
stantial change in the definition of parental
responsibility for the financial support of
children. In practice this sample of 494
people — 46 per cent men and 54 per cent
women, with an average age of 43 years
—was defined as persons divorced with a
dependent child at the time of separation,
who had separated after January 1988.

The surveys covered demographic infor-
mation on the respondents, attitudes to
core parental responsibilities, and atti-
tudes to parental responsibilities under
different conditions of the parent’s marital
or relationship status.

Attitudes to core responsibilities

Respondents were asked how important
they thought it was for parents to take
responsibility for their children in a range
of ways, chosen to represent core parental
responsibilities:
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teaching the children what is right and
wrong;

looking after children’s education;
providing love and emotional support;

protecting children from exposure to
violence between parents;

providing contact with relatives;

providing access to sports, clubs, and
hobbies.

Responses were rated on a five-point scale
from (5) very important to (1) not at all
important.

Family conditions and parental
responsibilities

The second part of the survey con-
tained three questions which
addressed the respondents’ under-
standing of parental responsibilities
under four family conditions —
when parents are married, when
parents are separated or divorced,
when parents have never been
married but live together (de facto),
when parents have never lived
together. These four family condi-
tions of the parents represent the
ambit of the law described in
Section 60B (2)(a).

The three questions on parental
responsibilities were derived from
content related to children’s rights
described in Section 64B(2) and
Section 60B(2) of the Family Law
Reform Bill (1995), with responses
rated on a 5-point scale from (5)
always to (1) never.

Each item began: Do you think that
when parents are married [or: are separated
or divorced; have never been married,;
have never lived together]:

e Children should be cared for by both
parents sharing duties and responsibil-
ity for their care, welfare and develop-
ment?

e Children should be in contact with both
their parents on a regular basis?

¢ Both parents should share the financial
support of their children?

Figure 1

A matrix of attitudes

A matrix of attitudes was derived from the
responses of divorced respondents to the
responsibilities of parents under the four
family conditions (married, de facto, sepa-
rated or divorced, never lived together).
From the demographic information it was
possible to divide the divorced sample into
male and female, resident and non-resi-
dent, and to compare the attitudes of these
groups. Their attitudes to the three parental
responsibilities under four family condi-
tions were compared. The resultant matrix
was further refined by comparing the
divorced sample and the general popula-
tion sample of Australians. More detailed
comparisons were then made within the
divorced group (resident and non-resident
parents, and men and women).

From these matrices of attitudes infer-
ences can be drawn about the extent to
which the principles in the Reform Act are
accepted by various groups. It is then possi-
ble to explore the implications of differences
in attitudes for family law and practice.

Core Responsibilities

Based on the surveys, the following picture
emerged. Australians — both the general
population and the special divorced pop-
ulation — have solid, homogeneous views
on a set of ‘core’ parental responsibilities.
Three aspects of parental responsibility are
endorsed overwhelmingly: providing love
and emotional support was viewed as very
important by 98 per cent of the general
population; teaching children right and
wrong was seen as very important by 97 per
cent of Australians; and looking after chil-
dren’s education was seen as very impor-
tant by 95 per cent of Australians at large.
With such wholehearted endorsement,
there was no significant variation in opin-
ions among women and men, the young
and old, the rich and the poor, the well-
educated and those with less education, or
between those living in different states of
Australia. Finally, there was no divergence
among Australians who had never been
divorced and those who had divorced at
some time. The generally accepted core
responsibilities are shown in Figure 1.

Core parental responsibilities: percentage of the general population and the divorced

population stating that the responsibility was very important

Teaching right
and wrong

Education e

Love
Protection from
violence
Contact relatives
Sports and clubs
0 10 20 30 40 50 60 70 80 90 100
Per cent
M general M divorced
Source: AIFS Family Law Evaluation Project 1996
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There is some variation among demo-
graphic groups in their views of the impor-
tance of parents’ maintaining contact with
relatives and providing children with access
to sports, clubs and hobbies. Lower socio-
economic status is associated with attribut-
ing higher importance to these parental
responsibilities. Women place somewhat
more emphasis than men on the respon-
sibility for ties with relatives, and younger
respondents see this as less important than
older members of the sample.

Parental responsibility for protecting
children from exposure to violence
between parents was seen as very impor-
tant by a resounding majority of parents (89
per cent) and as important by another 10
per cent. Both women and men endorse
this view very strongly although women,
and particularly divorced women, held
stronger views than their male counter-
parts. Virtually no-one perceives any of the
listed responsibilities as not very important,
or not at all important.

As men and women who have ever
experienced divorce and their never-
divorced counterparts have very similar
assent to core parental responsibilities, it
seems that divorce does not alter accep-
tance of core parental responsibilities of
parents. By implication, however, parents
who are unable to, prevented from, or
unwilling to fulfil the responsibilities listed
above may feel that their identity as par-
ent is in jeopardy.

In summary, the Family Law Reform
Act 1995, Part VII — Children, makes

assumptions that parental responsibilities
continue uninterrupted by divorce. The
present findings show a solid assent in
the community — including divorced par-
ents — for a generic set of core parental
responsibilities.

Caring, Contact and Financial
Support

Attitudes in the general population and
among divorced respondents indicate
strong general support for parental involve-
ment in the care, contact and financial
support of children under the various fam-
ily conditions — married, de facto, separated
or divorced, and never lived together. A
gradient of assent exists, however, in both
populations.

Strongest support for sharing responsi-
bilities is ascribed to parents who are mar-
ried, followed by parents who live in de
facto unions. Hence, it seems that both
divorced and non-divorced groups see
residence with children as weighting the
degree of responsibility assigned to par-
ents. Slightly less support is assigned to
sharing responsibilities when parents are
separated or divorced, and less still to
responsibilities when parents have never
lived together.

Although people who have themselves
been divorced largely share the views of
their non-divorced counterparts, minor
deviations from this general picture were
noted for men: men who have been
divorced give somewhat stronger assent to

Figure 2 Ro you think children should be cared for by both parents when parents are (married,
e ta

cto, separated /divorced, have never lived together)? (N=1741)
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Figure 3 Do you think children should be in contact with both their parents on a regular basis when

parents are (married, de facto, separated/divorced, have never lived together)? (N= 1741)
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sharing responsibilities than do women or
never-divorced men.

It seems that Australians generally see
parental responsibilities as generic (a par-
ent is a parent is a parent); they do, how-
ever, modify assent. The generality of the
principles in S 60(2) of the Family Law
Reform Act 1995 in their application across
the board to parents who are married, de
facto, separated or divorced, and never
lived together are perhaps in advance of
acceptance among divorced parents. How-
ever, the survey did not inquire into the
reasons people had for qualifying parental
responsibilities. It is possible that the over-
riding proviso that ‘the exercise of respon-
sibility be in the best interests of the child’
was in fact being applied. If so, the respon-
dents’ estimates were that shared respon-
sibility was less likely to be in the child’s
best interests under certain family structure
conditions.

Attitudes of Resident and
Non-resident Divorced Parents

With regards to core parental responsibil-
ities, the divorced and non-divorced pop-
ulations appear to hold similar views. It is
of particular interest, however, to examine
variations in attitudes to parental respon-
sibility within the divorced population.
Misunderstandings about roles and expec-
tations would appear to underpin many
disputes and the reforms are thus focused
on clarifying parental responsibilities

As indicated earlier, the two major vari-
ants in the population of divorced parents
are their gender and status as resident and
non-resident parent. The attitudes of these
sub-groups within the divorced population
in fact showed only minor differences
from the general population. In addition,
there were relatively minor differences in
the attitudes of the various sub-groups
compared across gender and resident/non-
resident status.

The following comparisons were made
to test for any possible differences: all res-
ident parents v. all non-resident parents;
resident females v. resident males; non-res-
ident females v. non-resident males; resi-
dent v. non-resident females; resident v.
non-resident males.

Perhaps unsurprisingly, divorced par-
ents — resident and non-resident, female
and male — do not differ significantly in
their views of the ‘core’ parental respon-
sibilities. There seems to be an area of
‘motherhood’ and ‘fatherhood’ statements
which are universally accepted.

In the light of experience in Court dis-
putes, one would expect quite marked
divisions between resident and non-resi-
dent mothers and fathers in their attitudes
to parental responsibilities. This does not
appear to be the case, as is seen in Figure
5. All groups give strong assent to shared
responsibility for the care, contact and
financial responsibility for children. Shared
responsibility for financial support for chil-
dren and caring receive slightly higher
endorsement than is given for shared

Family Matters No.45 Spring/Summer 1996



caring, and non-resident parents (particu-
larly fathers) show a non-significant ten-
dency to value shared care more highly
than resident mothers and fathers.

This common view of parental responsi-
bility extends across the marital conditions
examined — married, de facto, separated or
divorced, and never lived together (not
shown). None of the comparisons showed
any significant deviation in the understand-
ing that resident and non-resident females
and males have of the central responsibili-
ties set out in Part VII - Children of the
Family Law Reform Act 1995.

It appears that, among parents with rel-
atively recent experience of divorce, atti-
tudes are by and large in keeping with the
spirit of the reforms. This is true for men
and women, resident and non-resident
parents. The very slight trend for non-res-
ident fathers to see shared caring as more
important than resident mothers possibly
indicates that shared caring, more than
shared contact or shared financial sup-
port, is an area where disputes may flare.
As caring possibly masks issues of control,
continued attention to this area of poten-
tial dispute seems warranted.

Conclusion

Australians hold to a set of core parental
responsibilities, regardless of their own
family and marital histories or conditions.
This fairly robust homogeneity is a com-
fortable starting point for family law, since
it indicates that the divorced population is
not a group apart and that continuing
parental responsibility is an expectation
they and others hold.

Second, a matrix of opinions held by
divorced and non-divorced people about
the responsibilities of parents in different
family structures shows wide acceptance
that care, contact and financial responsibili-
ty for children should be shared. However,
both divorced and non-divorced people
indicate a gradient of assent to continuing
parental responsibilities. Residence seems a
more important criterion than marital status
in allocating responsibility. It appears that
the assumption that all parents have contin-
uing responsibility for children is qualified
in the minds of Australians. In this respect,
the reforms are more sweeping and inclu-
sive than public opinion.

Third, shared responsibility for the func-
tions in S60B(2) are highly endorsed by
recently divorced parents regardless of
gender or residence status with the child.
Hence, when they consider their own cir-
cumstances, these parents generally assent
to the same propositions on parental
responsibility as underpin the reforms.

With minor deviations, Australians
appear to be attuned to the principles
underlying the reforms to Part VII -
Children. A reasonable expectation would
be that the next cohort of parents who
come under the jurisdiction of the Act will
not find the principles foreign to their own
expectations of parenting. Conversely,
parents who are impeded from carrying
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out the parent roles described in the Act,
or perceive themselves to be so, are likely
to feel that their identity as parent in our
society has been quite fundamentally
changed. It may, however, be comforting
for all parents to know that their peers see
parenting in common ways, regardless of
family structure. This may be a particular
solace at times when the demands of par-
enting under changed circumstances chal-
lenge their sense of competence and their
identity as parents.
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Do you think parents should have the financial support of their children when the parents

are (married, de facto, separated/divorced, have never lived together)? (N= 1741)
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Figure 5  Parental responsibility of separated/divorced parents for sharing care, contact and financial
support: reports of divorced parents (average)
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