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perpetrators, particularly power and control tactics, were
acknowledged as domestic violence. The Act has subse-
quently formed the basis of attempts to educate the judiciary
about domestic violence. Judges are now required to explic-
itly consider controlling behaviours and other “non-violent”
acts within the context of a continuum of violence, whereas
previously such behaviour may have been trivialised or min-
imised as what may have been seen as “minor incidents”.

The reforms have also attempted to address problems asso-
ciated with violence related to parental separation by acknowl-
edging that: “The end of a relationship all too often does not
mean the end of violence between parents. In the short term
it frequently marks an escalation in the violence” (Freckelton
1995: 141). The new legislation also offers protection for the
new partners of previously abused adult victims. 

Further, the new legislation also increased penalties for per-
petrators who breach protection orders. Those who make three
breaches within three years are liable for two years in prison.
The breaches do not have to be all against the same person for
the penalties to apply. Another important change was the
introduction of firearm confiscation and firearm license sus-
pension as standard conditions of protection orders.

With regard to child residence and contact disputes, the 
legislative changes prioritise the safety of the children as 
the primary consideration. The law clearly states that the 
court should not give residence or unsupervised access to a
parent who has used violence against the child in question,
another child in the family, or against the other parent in 
the proceedings unless it can be satisfied that the child will
be safe while the violent party has residence or contact 
with the child. Section 16B(5) of the Guardianship Act sets 
out the criteria that are to be used in determining child 
safety issues. These criteria include: the nature and serious-
ness of violence; recency and frequency of the violence; 
likelihood of further violence; the physical and emotional
harm caused to the child; the other parent’s opinion of the
safety of the child; and the child’s wishes. The Act also 
stipulates that the court imposes conditions that will protect
the other parent if parent-child contact is given to the violent
partner. The period surrounding a child being picked up 
for contact and/or being returned to the resident parent,

times where the opportunity for violence is high, is explicitly
incorporated into the Act.

Impact of the law reform 
Busch and Robertson (2000) provided the first assessment of
the impact of the changes on court practice. Positive impacts
of the legislative changes included that many judges had
moved to using a broader definition of domestic violence and
were considering the experience and impact of psychological
violence when determining the safety of children. It was noted
that many judges were also looking at violent perpetrators’ con-
trol tactics within the context of power and violence. Thus, as
the authors’ note, previous conceptions of domestic violence
appeared to have “given way to an analysis which more
closely reflects women’s realities” (p. 276). Other positive
impacts of the legislation included an increase in the range and
number of supervised contact services being available and the
formation of the New Zealand Association of Children’s
Supervised Access. Currently, however, there is no direct 
government funding of supervised access in New Zealand. 

As with any legislative change, there appear to have been
some teething problems. While it was found that progress had
been made, a number of concerns have been raised. First,
Busch and Robertson (2000) found evidence suggesting that
some judges continued to trivialise acts of violence and
engaged in “victim blaming”. Second, there has been a lack
of clarity regarding supervised contact (Chetwin, Knaggs
and Young 1999). In some cases it has been found that “super-
vised” contact has been actually supervised by the resident
parent herself, posing a threat to the safety of that parent and
the child. Further, supervised contact was found to be unpop-
ular with Maori families in particular, who were less likely to
use this option. It has been suggested that this was because
such families were alienated by supervised contact in unfa-
miliar and culturally-inappropriate locations that excluded
other family and community members. 

Third, highlighting the balancing act confronted by judges and
others faced with ensuring the protection of children, Freck-
elton (1995: 139) has argued that the reforms may not be in the
“best interests” of the children, as predictions of dangerous-
ness “in the legal process has been distinguished by error and
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an increasing tendency . . . toward overprediction”. That is,
while acknowledging that it is certainly not in the interest of
a child to have contact with a parent who is likely to become
violent, Freckelton contends that the judiciary has become too
focused on the potential for violence, resulting in the unnec-
essary denial of parent–child contact. 

Freckelton (1995: 150) notes that there should be recognition
that “by and large it is in a child’s best interest to have mean-
ingful contact with both parents”, and suggests that the pre-
diction of dangerousness should be based upon “realistic and
contextually relevant factors”. Freckelton sees the New
Zealand legislation as dangerous as it places on the violent
partner the onus of proving that the child will be safe in his
(or her) care and questions whether this “is an onus that
realistically the parent will ever be in a position to discharge”.
On this issue, Freckleton points out that the word of a violent
partner who claims to have changed is unlikely to be believed,
and the impossibility for the perpetrator to prove that a reha-
bilitation program attended has been successful.

While it may be that in some cases, judges will err on the side
of caution and prevent parent–child contact in order to ensure
a child’s safety, it should be reiterated that the law reform was
undertaken because the judiciary was failing to protect chil-
dren and custodial parents. 

Conclusion
The changes made to both Australian and New Zealand
Family Law are positive steps in ensuring that courts consider
the safety of children and their caregivers when determining
whether parents with a history of violence should be given
residence or contact. 

While the New Zealand legislation clearly talks about how 
the existence of domestic violence should be handled in 
such matters, Australian law is less clear and there is some 
evidence to suggest that reforms designed to offer increased
protection are actually having the opposite effect. In light of
these problems, the introduction of the Magellan and Colum-
bus projects provide great opportunities to enhance future
Family Court matters and provide better outcomes for abused
parents and their children. 
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also include policies related to non-government organisations 
that support families and/or children and young people. This
broad focus is perceived to be very important given the diversity
of family forms in Australia today, the significance of extended 
families to the health and well being of families, and the com-
plexities of the current split of responsibilities between Com-
monwealth and State/Territory Governments. 

The main objectives of Families Australia are:

to be a leading organisation in the field of family policy by
working in collaboration with other stakeholders;

to work towards recognition of, and support for, the needs
of families, young people and children;

to provide a strong national voice and advice to government
on issues that impact upon families, as well as facilitate the
voices of families regarding family policy;

to improve policy, programs and service delivery with a 
particular focus on the interface between Commonwealth and
State/Territory responsibilities;

to advocate for adequate resources and ensure that family 
policy reflects the diversity of family forms, addresses dis-
advantaged circumstances experienced by many families, and
has a primary emphasis on the best interests of children and
young people; and

to initiate or undertake research that contributes to improved
knowledge, policy, programs, and service delivery practice.

Any individual or organisation interested in becoming a member of
Families Australia or who would like to obtain further information,
can contact Families Australia Executive Officer, Anne Marie Mioche
on (02) 6262 5705 or 0408 64 5443; or email: amioche@fami
liesaustralia.org.au 

The relevant Australian Acts are the Family Law Act
1975 and The Family Law Reform Act 1995. These
can be accessed from http://www.austlii.edu.au/

The relevant New Zealand Acts are the Domestic
Violence Act 1995, and the amended Guardianship
Act, Family Proceedings Act and the Legal Services
Act. New Zealand Legislation can be accessed from:
http://rangi.knowledge-basket.co.nz/gpacts/
actlists.html 

For a full discussion of the Bristol Murder case and
the Ministerial Inquiry that followed, see Busch and
Robertson (1994), “I didn’t know just how far you
could fight: Contextualising the Bristol Inquiry”,
Waikato Law Review, vol. 41.

The full report of recommendations made prior to
the Bristol Inquiry see Busch, R., Robertson, N. and
Lapsley, H. (1992), Protection from family violence:
A study of protection orders under the Domestic
Protection Act, Victims Task Force, Wellington.
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